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In the Court of Appeals of the District of Columbia. 


No. 2336. 

John E. Roller, Appellant, 
vs. 

Allen C. Clark. 


a Supreme Court of the District of Columbia. 

In Equity. No. 27654. 

John E. Roller, Complainant, 

vs. 

Allen C. Clark, Defendant. 

United States of America, 

District of Columbia , .s'.y.* 

t Re it remembered, That in the Supreme Court of the District of 
Columbia, at the. City ot Washington, in said District, at the times 
lieieinaftei mentioned, the lollowing papers were ided and proceed¬ 
ings had in the above-entitled cause, to-wit: 


¥ 


i 


1 Bill of Complaint. 

Filed March 2, 1908. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 27654. 

John E. Roller, Complainant, 

vs. 

Allen C. Clark, Defendant. 

The complainant states as follows: 

1st. That your complainant is a citizen of the United States and 
a resident of the City of Harrisonburg, State of Virginia, and sues 
in his own right. 

2nd. That the defendant, Allen C. Clark, is a resident of the 
City of Washington in the District of Columbia, and is sued in his 
own right. 

1—2336a 
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3rd. That your complainant is the soie and exclusive owner in 
fee simple of original Lots Aos. ft, 'J, and 10, Square 1023 in tlie 
City of W ahington, District of Columbia, and is now and has been 
for many years in tiie sole and exclusive possession of said property; 
that your complainant acquired said property for value and without 
notice of any claims thereto on the part of any other person what¬ 
soever, heretofore, to-wit; in or about the year lSiStj, and has ever 
since exercised ail the lights of ownership with respect to said prop¬ 
erty; has paid all taxes and assessments against said property; the 
same being assessed in the name of your complainant. 

2 4tli. 4 hat your complainant derives his title through a 

tax sale and title under which a deed was made bv the Cor- 

m %> 

poration of Washington to Kichard Larry, dated the Olh day of 
March, 1N">2, and recorded in Libel* J. A. fcj. do, hollo 224 and deeds 
made thereunder recorded in Libel* VNN f olio 24d, Liber 1147 f olio 
2b‘J, Liber 114/ folio 3U4, Liber 1/44 folio 3bd and Liber 1744 
f olio 3‘J/ of the land records aforesaid, unuer which bv conveyances 
lioin the heirs ol the said Kichard Harry and others claiming under 
them your complainant has title to the said original Lots A os. fi, 
and 1U, Square 1U26 aforesaid and under which he and those under 
whom he claims have paid taxes, and exercised ail the rights of own¬ 
ership and possession over the said premises tor more than half a cen¬ 
tury, it being recited on the lace ol the tax deed made as aforesaid, 
by the Corporation of W asinngton, to Kichard Harry that the said 
original Lots 5, b, and 10, bquare iU2b were delinquent for the 
taxes assessed against James w . Scott for the years 1S21 to lS4li 
both inclusive, so that upon the face of the said title it appears that 
tiie claimants under the original title have failed for over three 
quarters of a century to pay any attention to the premises and to 
uischarge the obligations resting upon them to pay the taxes due 
and assessed by tiie government unuer whose protection they and the 
property have stood. 

oth. That during all this great lapse of time all the oliicials who 
might have thrown light upon the transactions involving this prop¬ 
erty have long since died; that witnesses that could have been called 
to testily as to the regularity ol the proceedings which led up 

3 to the sale of the premises for taxes, and the conveyance of 
the same under the tax sale are also dead; the papers and 

records which might ha\e been forthcoming, il any assault had been 
made upon the tax title within a reasonable time, as required by 
the rules of law applicable in such cases, have long since been lost 
or destroyed by the ravages of time; the newspapers in which the 
advertisement of sales were printed, have for the most part fallen 
into dust and the whole transaction become so obscure that it would 
be impossible for the court to ascertain with any degree of certainty 
and precision the facts ot any transactions of such age. In the mean¬ 
time the city in w hich the premises are situated has grown in popu¬ 
lation and the premises instead of being a burden as they have been 
for all these long years past, are now at last valuable and wortli 
looking after, and the defendant hereinafter named in conjunction 
with others, having secured from some of the heirs of John Young, 
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deceased, for a paltry consideration a conveyance of certain supposed 
interests in the premises is now seeking to assert a claim of title 
tnereto by an action of ejectment pending on the law side of this 
court under the style of Clark v. Roller At Law No. 48,323, Circuit 
Couit No. 1 Trial Numher 33.>, the papers in which action of eject¬ 
ment aie made a part of this hill and praved to he read as a part 
hereof. * 1 

dth. T hat quite a numher of years ago. to-wit, on the ldth dav of 
January. 1803. the said Allen C. Clark, claiming certain interests in 
said property as alienee of some of the heirs-at-law of John Young, 
instituted a suit in the Supreme Court of the District of Co- 
4 ltimhia against the other heirs, devisees, and alienees of the 
alleged title of the said John Young, and also against your 
complainant wherein and whereby he sought to have the title of 
your complainant declared null and void; that said cause came on 
for hearing, and on the 1 <th day of June, 1803. a decree was passed 
in said cause dismissing said hill of complaint and denying any relief 
against your complainant on the ground of laches, et cetera, and 
thereupon sometime thereafter the said suit was dismissed hv the 
said complainant therein. 

7th. That sometime since, to-wit. on November 24. 1803. the 
defendant herein. Allen C. Clark and Sarah, his wife, instituted their 
second suit in equity for the purpose of obtaining a partition of the 
alleged title of the said John Young, which it was averred, was vested 
in the parties to said cause and that thereupon vour complainant 
became a party defendant to said cause for the purpose of protecting 
his rights in and to said property, and thereafter the complainants 
filed a supplemental hill therein, in which they again sought to have 
your complainant’s title declared null and void: that said cause came 
on for hearing on the *>th day of May. 1803. and a decree was passed 
therein denying the said complainants in that cause any relief against 
your complainant upon the ground among others distinctly <et forth 
on the face of the decree “that the complainants are barred by their 
own laches from any equitable relief against the defendant!” now 
your complainant, and dismissing said suit as to your complainant 
hut reserving the cause for further proceedings as between the other 
parties thereto. 

8th. That your complainant having twice appeared in this 
•> Court and successfully resisted the attacks made upon his 
title and ownership of the property aforesaid, assumed that 
the matter had been finally adjudicated and determined by the 
court, and that no further attempt would or could be made which 
would in any way tend to molest, interfere with, or cloud the owner¬ 
ship of your complainant: hut it will appear that after your com¬ 
plainant had been dismissed from said suit as aforesaid, and after the 
court had distinctly stated by its decree that the representatives of 
the alleged A oung title, could have no relief as against your com¬ 
plainant. the remaining parties to said cause obtained a decree for 
the partition of the alleged title of the said Young heirs, and there¬ 
after, to-wit. on June 30. 1803, obtained a further decree for the sale 
of a portion of said property, so that your complainant was com- 
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polled to intervene in said cause No. 15141 for the protection of his 
interests and title, in. and to, the subject matter of the suit and to 
enjoin the sale then advertised by the trustees in the cause and to 
have a decree annulling and vacating the proceedings in the cause 
subsequent to the decree of May 5th, 1890, which dismissed the 
cause finally as to hint, with the result that a decree was entered 
by the Supreme Court of the District of Columbia which was ad¬ 
verse to the interests of your complainant, but upon an appeal to 
the Court of Appeals of the District of Columbia the judgment of the 
lower court was reversed and thereupon on an appeal by Clark and 
others to the Supreme Court of the United States, the judgment and 
opinion of the Court of Appeals of the District of Columbia was 
affirmed. A complete transcript of the record in said causes in the 
Supreme Court of the District of Columbia and the Court of 
0 Appeals of the District of Columbia and in the Supreme Court 
of the United States, together with a copy of the opinion of 
the Supreme Court of the United States as a part thereof, is filed here¬ 
with and prayed to be read as a part of this bill. 

9th. That since the decision of the Supreme Court of the United 
States upon said appeal, the said Allen C. Clark has instituted on the 
law side of this Honorable Court an action of ejectment against your 
complainant seeking to recover in said action an undivided one-third 
interest in said Lots <S. 9 and 19 in Square 1028 wherein such pro¬ 
ceedings have been bad that the case will probably be called for trial 
on or about the 2nd day of March. 1908. 

10th. That as appears from the record and proceedings of said 
causes contained in the transcript of the record No. 222 in the Su¬ 
preme Court of the United States October term. 1904. page 12. of 
said record the only ground upon which tlie said Allen C. Clark and 
others have sought to have the tax title under which your complain¬ 
ant and those under whom he claims have paid taxes and been in 
possession for so many years without any question being raised in 
regard thereto, adjudged invalid, was that the proceedings in relation 
to said sale were irregular in that the requirements of law were not 
complied with and were disregarded and especially as the sole ground 
upon which they claimed the right to have adjudged void the said 
tax sale and deed, “that the officer or officers of the said Corporation 
purporting to stdl the said lots for taxes did not within ten days after 
the supposed sale thereof or at any time transmit to the Clerk 
7 of the late Circuit Court of the District of Columbia for the 
County of \\ ashington an accurate report, or any report, in 
writing, certified by the clerk or register of the said Corporation, 
in manner and form as required by section 2 of the act of the Con¬ 
gress of the I nited States of America, approved Februarv 20th, 
1819. and entitled “An act supplemental to an act entitled ‘An act to 
further amend the charter of the city of Washington.’ “nor was such 
report, or any report in the premises, forthwith or at any time re¬ 
corded by the said Clerk, or any one else, among the land records of 
the said County.” 

11th. 1 hat it appears from the transcript of the record of said 
causes that your complainant has been harassed for many years by 
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tlie litigation which began in January, 1893, with the filing of the 
- in equity cause No.14408 and that at last he is confronted with 
1 V . . <1.'C »<*tioii Of ejectment hereinhefore referred to in a court 

V,; ! lu> •i ,u, S"'ent of the Supreme Court of the 

liislncl Columbia rendered on the 5th dnv of May, 1890, that the 

< nmplainants m that cause, now the plaintiff- in the said action of 

•maii'r t v ' '' C '° 1 1 ,v tlielr own laches from the equitable relief 

J J '7* V complainant sought bv them in said cause 

in litl'ir.further avers that the said lots 8. 9 and 10 

m . quail 1028 were duly assessed for taxes and were delinquent for 
the uou-payn'cnt of taxes and were regularly and duly advertised for 
•n e a pu 'he auction and sold as delinquent for the non-payment of 

8 f'T; iTT!! Ki<hard Hurry and' that the 

f.» is that the report of said sale was made bv the collector 
ot taxes who conducted said sale and returned bv him to the 
proper o hoe and that in every particular the said s-tle an'i the deed 

Vevertheh- 'V" r< '"" val,fl und in conformity with law- 

•u7 I 7 l i‘7 ,' SO ° f ar0t " " f (i -ue and the destruction 
m l loss of officio records it may be doubtful whether in a court of 

law e\ ideiioe can be adduced to show that said sale was regular and 

ul./l in the particulars in which it has been assailed bv'X co 

l-bunant ami to establish (be validity thereof. ' 

•Old ’ll, 1 our complainant further avers that the defendant Clark 

C ne lv ,'i ' ' ,e h "'' uhandoneil the said property 

. ' . '' '•re-quarters of a century and have failed for many 

ear. to a.-sci l any claim, right, or interest in and to same- that the'v 
linvo failed during said period of time to assail the said tax ^le f^ 

of hfX -,y T ivl n - P r, i , f ^‘'onneeted therewith and until all 

bd.ils 'lio niifflit juive thrown light upon the transactions 

< s o the alleged irregularities of the proceedings are dead, and that 
n the meantime some of the original books of assessment and the 
i igtnal report of the sale of said property by the collector of taxes 
fm said delinquent taxes and tin- record thereof which might have 
lieen easily fortl.com,ng if assault bad beet, made upon snid tide 
" ltlmi a reasonable tune, have been lost or destroyed, so that by rea¬ 
son ot the laches and delay said defendant Clark is estopped' from 
assailing the title of your complainant. 

14th Your complainant further avers also that the said property 
has been held by your complainant and those tinder whom 
he claims in open, notorious, continuous, uninterrupted and 
adverse possession for many years that he and they have 
made large expenditures in the payment of taxes assessed against 
the same and m the care and protection of the property and in the 
improvement of the same, that he is advised that he has a good de- 
tense to said action of ejectment in a court of equity by reason of the 
laches of the plaintiff, the loss and destruction of the records show¬ 
ing the assessment of said property, the original report of sale and 
the reenrd thereof, and that the court will enjoin and restrain the 
plaintiff from proceeding in said action of ejectment and permit 
vour complainant to make good his defense in this forum and in 
order to give him the complete relief to which he is entitled will 
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direct the cancellation of all the conveyances made since the date 
of the deed from the Corporation of Washington to Richard Barry 
under which the defendant Allen C. Clark claims an interest in the 
proper tv as a cloud upon the title of your complainant. 

15th. Your complainant further avers and charges that to permit 
the said Clark, plaintiff in ejectment as aforesaid, in view of the 
laches of himself and those under whom he claims to now assert his 
said naked legal title in a court of law will he inequitable and unjust, 
and in derogation of the rights of your complainant and that a 
court of equity will so adjudge and declare. 

The premises considered the complainant prays: 

1st. That process may duly issue out of thi< court to the defend¬ 
ant commanding him to appear to and answer the exigenev 
10 of this hill, answer under oath, however, being hereby waived: 

2nd. That until the determination of this cause u|>on its 
merits complainant may have a temporary restraining order, en¬ 
joining the said Allen C. Clark from further prosecuting said action 
in ejectment until the further order of this court: 

3rd. That the said defendant may he perpetually enjoined and 
restrained from prosecuting the said action of ejectment and from 
asserting any title to the said described real estate. 

4th. That the complainant may have such other and further re¬ 
lief as the nature of the case may require. 

The defendant to the foregoing bill of complaint is Allen C. 

Clark. 

JOHN E. BOLTER. 

MILTON STB ASRURGER. 

Solicitor for Complainant. 

District of Column!a. 

John E. Boiler, being first duly sworn, deposes and says that he 
has read the foregoing hill of complaint by him subscribed and 
knows the contents thereof; and that the matters and things therein 
stated upon personal knowledge are true, and those upon information 
and belief he believes to be true. 

JOHN E. BOLTER. 


Subscribed and sworn to before me this 2nd day of March, A. D., 
1008. 

J. B. YOCNO. C/7.-. 

Bv F. E. CUNNINGHAM, 

Astft CVk . 


I] Rcstraininfj Order. 

Issued March 2, 1008. 

******* 

The defendant is hereby restrained as prayed in the within- 
mentioned bill, until further order, to be made, if at all, after a 
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ttijfe' notice! 1 ^ “ ^ f ° r th * “ th day of March > 1908 > of which 
By the Court: 

HARRY M. CLABAUGH, 

o. • , Chief Justice . 

Service of copy accepted for deft. 

LEO SIMMONS. 

Defendant's Answer. 

Filed March 0, 1908. 

******* 

Now comes the defendant Allen C. Clark, not waiving the many 
• A ,,l,n U inaccuracies in the Bill of Complaint, nor waiving the 
absolute want of equity m same, hut reserving the same right as if 

for answer 0 ! Ul ? reto tor "ant of equity jurisdiction, 

“ ,T , tu so [ ,URh ulld sutl » Parts of said Bill as he is advised 
is liiatenal to make answer to says: 

w t 1 r n ll<l “ n<1, II( ‘ a<l,,llls I >j mq*iai>hs 1 and 2 to I,a silli¬ 
ly stalltially correct. 

i ,i ' , 1 n J al i (1 4ll . L i \ or . anMVer u> sn Hindi of paragraphs ;> and 
as he de endant is advised is material, lie denies that the said 

to to wit l/i! "k o .. 1S »»*•■ *•«••■*•*• "f the real estate referred 

to, to wit lots 8, J and 10 m square 1028, or that he has anv interest 

in or right thereto He further denies that said complainant, John 
time ’ UC4U1I ‘ ;d auy Utle w saul Property in 1880 or at any other 

Jo A“t fl p Jl 11 ' 11 , 161 ' allsw ? r paragraph 4, lie denies that the said 

or tin anv f 1 m a T lred Ully title l,y hlx <lee<1 10 ^ i( l property, 
slid f f, d , h ® < ' al " l , s u,,der gave him any right whatever to 
‘ l ,lu l ,l * ll > ni fee simple or otherwise. He further denies that 

tide rfi'ir rt° ^ nH® U r Iei ‘ Uliy ° lle who ha * s acquired a to 
Utl to said pioperty. Defendant further denies that said John F 

Sowrtv‘as^tPl 1 ^ 1 ' Vh ,°u n e ciu V ,ls > 1,a - s l <aid the tuxes on said 
g3» mi ml d -^id Bill, or that he, or they, have exercised 

title in any way. ' ,,r " ,,er, - v lo ^ tlle -'Pendant’s 

| lie defendant further denies that the parties owning the original 
m fee simple title to said property ..attention to same. ^ 

the*defendant l ''"r answer 10 s " "rncli " f paragraphs 5 and (i as 
e delendant is advised is necessary lor him to answer he savs it is 

testi l'ln ivhjr 1 “ at ,i the purlie , s - who n,i « Jlt have been called to 
* ‘■: t,,ll | t0 ' le proceeding connected with the tax sale ' 
aimed to lia\e been made to one Richard Barry have long 
U since died; nei her ,s i. true that any papers or m-„rd. what 

rni \' e ,!’ ‘ uun S relation to such alleged sale, are lost or destroyed 
1 he defendant for further answer to said paragraphs savs that 

in Ib!l 1 CcZu t ,’b er ’ h ^° n t . Several oecas ions set-up aid’Zd e 
to ! .,l I - f intentions as to loss of records in relation 

to tax sales, and in each instance such contention has been found 
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untrue; and the evidence in Equity Cause No. lo,141, the case 
referred to in said Bill, shows absolutely that no records have been 
lost or destroyed, in relation to any sale ''fleeting ^aid lot> oi leal 
estate For further answer this defendant admits that he has 
tiled ; in action of ejectment against the — Boiler to recover the 1 pos¬ 
sess ion of an undivided interest in the property referred to. and that 
the same was set for hearing on March *2, 1908. And admits that 
he is claiming title through certain heirs ol John Young. 

lie further shows unto the Court that Ins legal title has been fully 
established against said Holler, in the case known as Equity Cause 
No. 15,141 of this court. But in said suit the said Roller, among 
other tilings, insisted that this defendant, before beginning his suit 
for partition, should prosecute his action at law to settle his title to 

the land. . , . . . . 

This defendant claims an absolute title in fee simple to an un- 

divided interest in said property, and is, therefore, entitled to main- 

tain hi> action of ojectment. • . 

For further answer to said paragraph 0, or that part of same 
which relates to the decree of June 17, 1902, in Equity Cause No. 
14 408 this defendant savs it is not true that the Bill was wholly 
dismissed; but the fact is this defendant had filed a suit for 

14 


partition of the property referred to against his co-tenants 
some of whom were infants, and at that time made the com- 


plainant, Roller, a defendant, in order to have the claim he was 
then asserting removed as a cloud upon the defendants title, and 
said Roller, while not denying the defendant s title, claimed that his 
right to attack the title so claimed was barred by laches. And the 
Court found such a Bill, namely, for partition and to remove cloud 

Tom title multifarious. . 

And further found that this defendant (complainant in said Bill) 

and those under whom he claimed, had delayed to such a time as to 
bar his right to maintain same in Equity on the ground of laches. 

And thereupon as the record in said Equity Cause No. 14,408 will 
show, the Court sustained said Roller’s demurrer and dismissed the 
Bill as to him, but retained it for the purpose of partition between 
the other parties. 

7th. For answer to paragraph 7 of said Bill, this defendant says 
that the statement therein contained, while partially true, has a ten¬ 
dency to deceive the Court, as to the facts in relation thereto; the 
facts are as follows: soon after the demurrer in said Equity case No. 
14.468 was sustained, this defendant being advised that the said Bill 
for partition was otherwise defective, through his counsel Henry E. 
Davis, Esq., caused the same to be voluntarily discontinued; and 
thereupon on November 24tb. 190;>. being in actual possession of the 
property, filed a new suit for such partition in which he omitted all 
reference to the claim of said John E. Roller. Though not being sat¬ 
isfied with being brought into the first case, lie made applica- 
15 tion to the Court, and voluntarily came into the second case; 

and the late Mr. Justice Cox after due consideration of the 
proof, found that the said Roller’s title had no validity, but was of 
the opinion that the complainant’s Bill as made, after Roller came 
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into the case voluntarily, would be multifarious and again the said 
Roller was dismissed, hut the suit was again further retained for pro- 
eedings in partition among the other parties, and on the following 
daj said Court entered a decree for such partition From this de- 
cree said Roller appealed, but failed to prJecute same, and partition 

ZZ «“ d .«“t as to part of the property and a’d“reeTor Ihe 

e °f the remainder was passed therein. About 5 years thereafter 
J‘ e Y he tr 1 u ? te f a PPe ln ted to make sale undertook to sell the prou- 
allmv bim e, t l ° * ^ said . Kol| er again petitioned the Court to 

ingthe fac-Uha hob , 1 VTl “ U,ird And notwithstand- 
g me tact that he had failed to prosecute his appeal from the first 

Jeaied tZT* "“iV'us W denied Tim, he again ap- 
jiealed to the Court of Appeals where the decree of Mr Justice Cox 

‘ »e C ourt holding that the complainant should have 
esh b shed Ins title at law before bringing the action for nartition 

S a Ap‘~ l ” t f » ** w* SS Z 8ST5 

And thereupon, the case was returned to this Court and thw d« 

cio r: 8 ,, 1 " rifr«■*»« intS&is 

Lomt. it "as impossible for him to bring a suit to trv his legal 
title at law lor that reason. And acting in conformity to the 

11 

WiisfSiiii sr 85 

allow them a reasonable thne t sue the b ‘ T he b ,1 ? ‘° 

no title 8 ?* tl - t ^ e; an<1 alIe & es t,le faot to 1)0 that the complainant has 
IT f V ai( 1 t )r °t ,er ty or any ri-ht to the possession thereof 
He further denies that said Roller has hid any adjudicafion in 
-—2336a 
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his favor, other than the holding that this defendant should 

17 establish his legal title at law, before asking for partition, 
which legal title the said complainant Holler, now admits 

and ha> alway> admitted to he in thi.- detendant. 

Dili, For answer to paragraph ‘d of .-aid Hill, he admits that he 
has tiled the suit in ejectment referred to, and that it was to be 
called for trial in Circuit Court No. 1 on March '2nd, 1 ( J0S. 

1 Uth. For answer to paragraph 10. this defendant denies that 
the tax title referred to in said paragraph has any validity whatever. 
He further denies that the proceedings, as required by law, in rela¬ 
tion to >aid alleged tax sale were had in any particular, and the 
paper referred to as a tax deed is absolutely void upon its lace. 

11th. For answer to the lltli paragraph of this Hill, the defend¬ 
ant says lie acquired the property referred to, or his interest thereto, 
in fee simple in the year of 1NN7 which was prior to the time the 
said complainant acquired his alleged title. That in a certain pro¬ 
ceeding in this court instituted by certain judgment creditors to 
subject the title claimed by the said Holler under the alleged tax 
deed to the satisfaction of their judgments against one John Ambler 
Smith who took title from one Irving, being the parties under 
whom the slid Holler claims, said Holler absolutely denied that 
said .John Ambler Smith, slid Irving or those under whom they 
claimed, (namely, Hichard Harry) had any title. Ilis words in an 
allidavit tiled in said case (law cause N<>. 21,147) are as follows: 

•‘That moreover the legal title to said lots of land never was in 
tla* said Irving, nor in the persons under whose names the lots were 
assesset 1 and sold for taxes, hut wa> in the heirs at law of Thomas 
Beall, deceased, who was the survivor of himself and John Mackall 
(lant, trustees of the original proprietors of the District of 

18 Columbia, and these heir.- have conveyed said title to this 
respondent (Holler) by deed dated, etc., March, 18MD. 

After tla* said Holler learned that the .-aid Thomas Head and John 
Mackall Cant trustees of the original proprietors, had conveyed the 
land, or transferred tin* trust under which they held to Thomas 
Monroe and others. Commissioners appointed for the purpose of lay¬ 
ing out tin* Federal City, he then changed his tactics and undertook 
to assert title under the alleged tax deed with which he legally has no 
connection, and which he had once denounced as no title at all. 

12th. For answer t<» paragraph 12 of said Hill this defendant on 
information and belief denies absolutely that the property was regu¬ 
larly assessed for taxes or was properly sold to said Hichard Harry; 
and he also denies said complainant has any legal connection with 
Richard Barrv’s title. He further denies, as aforesaid, anv loss of 
the records from lapse of time. 

13th. For answer to paragraph 13 of said Hill, this defendant 
denies that either he or those under whom he claims, ever aban¬ 
doned their right to said property, hut for near twenty years he has 
been continuously contesting the alleged claim of said complainant. 
He also denies said complainant has paid the taxes on said property 
regularly. 

14th. He denies that the said complainant has had such posses- 
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sion of said property as would give him any legal right or title to 
retain such possession; and avers the fact to be that said Roller had 
never had any possession of said property until he wrongfully en¬ 
tered therein within the past five or six years, pending the litigation 
referred to. That the defendant and his co-tenants were 
■ peacefully in possession of said property in the year of 1 SO 1 

l*, ac<lial °P° n - notorious and exclusive possession 
thereof by absolute enclosures until the year of 1902 when the said 
^ptitiou."l\ entered into possession of said property 
4 f) i b 1 „ ( °^ cn< l ni, t denies that said complainant has any right 

U \ . rcstnnn him from prosecuting his action at law. 
and thus deprive him of the right guaranteed him by the Consti¬ 
tution of the T nited States. TTo denies that the said'complainant 
> reason of his alleged title has any legal or equitable standing in 
any Court. This defendant admits he holds the legal title to said 
property, and avers that he is entitled to the possession u*e and full 
enjoyment thereof, hut the same is wrongfully withheld f.om him 
bv said complainant. 

And having fully answered, the defendant prays to hr hence dis¬ 
missed with his reasonable cost, most unjustly incurred. 

LEO STMMONS, ALLEN 0. CLARK. 

Solicitor for Dr ft. 

I, Allen C. Clark, on oath say T have read the foregoing answer 
hy mo subscribed. and know the <•< ntents thereof; that the uniters 
nn <1 things therein set forth and alleged ns of my personal knowl¬ 
edge are true and those stated on information and belief T believe 
to be true. 

ALLEN C. CLARK. 

Subscribed and sworn to before me this 0 " day of March. 1908 . 

•toiin it. yocno. an 

Rv F. E. CUNNINGHAM. 

A&t an. 


20 


Reparation. 

Filed June 16, 1908. 

******* 

Complainant hereby .joins issue with the defendant. 

MILTON STRASBURGER, 

Attorney for Complainant. 


Order. 


* 


Filed June 20 , 1908. 

* * * * 


This ease coming on to he heard on Bill of Complaint. Answer 
and Restraining Order issued March 2 nd, 1908, and having been 
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duly considered 1 »y the Court, after argument of counsel, it is this 
20th day of .lime, 1908. ordered that on the complainant filing a 
paper hond to he approved by one of the justices of this Court, as 
required hv Equity Rule 4<>. that the said Restraining Order shall 
continue in full force and effect until the final termination of this 
ease. 

And it is further ordered that the said complainant take and file 
his testimony in thb case hv tin* 1st day of September, 1908; that 
the defendant have fifteen ( 1 5) days thereafter to take and file his 
testiinonv. 

HARRY M. CLABAUOII, 

Chief Justice. 


21 Testimony for Complainant. 

Filed December 28. 1008. 

******* 

Washington. D. 0.. ./»/// 25, 1908— 

Saturday, at 12:25 o’clock p. in. 

Met. pursuant to agreement, at the office of the Collector of 'faxes. 
D. 0.. in the so-called Municipal Building, to take testimony on the 
part of the complainant in the above-entitled cause. 

Present: John E. Roller. Exi.. the Complainant, and Milton 
Strasburger. Esq.. Solicitor for the Complainant: Eeo Simmons. 
Esq.. Solicitor for the Defendant, and the Examiner. 


Thereupon E. fr. Davis, called as a witness on the part of the 
complainant, and being first duly sworn, was examined and testified, 
as follows: 

Direct examination 


By Mr. Roller: 

Q. \\ hat official position do you hold? A. Collector of Taxes. 

Q. How long have you held it? A. 20 years. 

Q. Under the former organization of the District of Columbia in 
the city of Washington, there was a register’s office, or tin office of 
the register. Will you kindly state what office is the suc- 
22 cessor and possessor of the records of the old register's office? 


Mr. Simmons: I object to the question. Tn the first place, it is 
leading: second place, wholly immaterial, and third, because the 
witness should he left to tell what office he succeeded to. 


A. Why. T do not believe that T could say. T succeeded the Col¬ 
lector who occupied the position before me. and T presume there was 
a register one time, but really 1 do not remember it. There was. of 
course, as long as T can remember a Collector of Taxo<. Tt seems 
that I am the successor of the Collector of Taxes. Whether there 
was a register way back. I can not tell. 

Q. Which one of the clerks or assistants would you deem an ex¬ 
pert as to the records of your office, if any? A. Well, Mr. Warner 
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l ,as * ,eel1 . lu ^ le 0 ^ ( * e n bmg time. Tie was here before I came 
Longer than any other clerk in the office. 

Q. What is his full name? A. David Warner. 

(I ► tate whether or not your office has in its possession certain 
records designated as sales hooks Nos 1 9 3 etc \ T thinl* 

,mvo Ik,o1<s '/ 1,10 *>If '•> tlio office. Whether they go back as far 
as you say. T do not know. 

Q. State whether or not you have, any of the original reports 
tna.le hv the collectors of taxes, respectivelv. of the sales of lands 
for taxes in the District and City, in the files of your office. 

23 Mr. Simmons: j object to that question on the ground that 

the witness has not shown that he is the custodian of anv 
such papers and that the reports in question would not be in his 

office and the further grounds it does not state what kind of report 
and to whom and what year?. 1 

Mr. Duller: T refer to the years 1825 to 18 fif). 

° n Hie further grounds that it is bevond the mem- 
or\ of the witness and wholly immaterial. 

A. T know of iif) such records in this office. 

<ult? TTflV ° th0y ° V ° r 1>0 ° n in n niro<1 for before, and if so. what re- 

• n 2!, r ' T object to. that question on the ground that it is 

incompetent, irrelevant and immaterial. 

•V Xot that T remember, except by yon mol f. T think you in¬ 
quired for them once before, and T do not remember whether we 

Sh him C ° r " 0t T "' ink T < •" ,,0,1 Mr w «™er and T left you 

Oross-exa m i n a t ion. 

By Mr. Simmons: 

Q. Mr. Paris you know nothing about, these records prior to your 
incumbency and taking office? A. Xo sir. ■ 

no?i V" 1 : 'V'i r0,l " rl "[ 11 " v ,i1x Sll,p hi the recorder of deeds would 
not be found here, would it’ A. T could not say. T do not think 

* O lY'iVr' rPport<! ,n ,1 '° m ' or <> p rs of deeds in those early vears 
( ?. T ntil after you came in office? A. My impression is that no 
reports were made to the recorder of deeds in those early years but 

9 i , ", ro " pro re P° rta ™<1e before T came here’ but 
-4 "bother those reports were returned to this office or lodged 
oyer there. T am not sure. K 

Q. From your knowledge of the records of the office vou know 
that there was no sneli reports made prior to IRflO? 

Mr. Roller: T just want to note that the question is objected lo 
as being a cross examination of the witness upon a point on which 
he has made him his own witness. 1 ch 

A. Not that I know of. 

Note.— Signature waived by agreement of Counsel 

J. ARTHUR LYNHAM, 

k Examiner , 
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Thereupon David Warner. called as a witness on the port of the 
complainant, and being first duly sworn, was examined and testified 
as follows: 

Direct examination. * 


By Mr. Roller: 

Q. Will you kindly state your full name. age. residence and 
official position? A. David Warner: 08 : bookkeeper in the office 
of the Collector of Taxes. 

Q How long have you heen in the Collectors office? A. I ha\c 
heen in the office 3d years. 

Q. Is there any other official connected with the* office who has had 
longer service than yourself? A. No sir. 

25 Q. State whether or not the office of the Collector has in 

its possession or eustodv certain sales hooks making 01 keep¬ 
ing a record of sales of lands for taxes in the city of Washington. 
District of Columbia, and if so. give the numbers of those hooks and 
state where they are to he found? 


Mr. Simmons: T ofiiect to that question on tlie ground that it 
does not state anv specific hook or year. Tt is therefore incompetent 

and immaterial. . 

Mr. Roller: Please confine your answer to the period from the 

beginning of the government to 1 Sf>0 or ISfil. 

Mr. Simmons: T object to that on the same grounds. 


A. That T cannot answer as to the number of the books. We 
have books in here. T will answer in this wav. The sales books 
are in the custody of the assessor of the District of Columbia, but 
as to their numbers and period T am unable to tell. 

Q. Do yon know what office succeeded to the possession and cus¬ 
tody of the records of the old register’s office at its abolition? A. 
Yes *ir. the Collector’s office. 

0 Do you mean the Collector of Taxes? A. The Collector of 

Taxe 5 

Q. Do you know whether there is in the office of the collector of 
taxes anv of the original reports of sales made by the various col¬ 
lectors from vear to vear—of sales of lands for taxes in this city 
and the District of Columbia, from the vear 1325 down to the year 
1 SRI ? 

Afr. Simmons: T object to that question on the ground that it is 
wholly incompetent and the witness has not shown that he 
2 fi was in the office during the time mentioned, and the further 
ground that it does not give anv specific year. 

Afr. Rot.t .er : The original reports T am asking for. 

A. No. sir. For that period they are not in the office of the col¬ 
lector of taxes. . 

Q. Tf they were ever in the register’s office or in the office of the 

collector of taxes, what has become of them? 

Mr. Simmons: I object to that question because the witness has 
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not shown tlmt they were ever in (lie otliee; that lie has no knowl¬ 
edge, or has any right to suppose or guess about the records. 

Mr. Kollkr: W ell, say whether they were here; that is all. 

A All the records of sales during that period mentioned were in 
lie hands ol the register and turned over to the collector and from 
liini to the assessor. 

( h What records do you refer to? A. The records id' sales- the 
sales books. ’ 

Q. My question related, however, to the original reports; where 
are those? ' 

Mr. Simmons: I objec . hat question on the ground that he has 

not asked and the question does not apply to a specific report, or to 
wnat \ear. Nor does it state what kind of a report. 

A. I do not know as to the reports; only as to the report of sales 
(h My question was this: if the collector of taxes, when they 

made sales ..year to year of lands delinquent for the noti- 

-i payment ol taxes in the city of Washington. District of Vo- 
lunihia, made a report to the register's otliee during the vears 
referred to from I.S20 to I,SOI, what has become of those^eporis? 

Mr. Simmons: 1 object to that on the ground that it has not been 
s am n that any such reports existed or were made, and of course 
he witness could not know what had become of the paper without 
know nig that such a paper existed; and on the further ground that 
it has been testified by the superior of the present witness that no 
such report was made during the time mentioned prior to I,Slit). 

• lr. Kollkk: Mr. Davis has not made that statement, and Mr 
Simmons is mistaken, and the question is based upon the livpothesis 
that such reports were made J1 

prior to that date! !»«<! I«mi made 

A. I have no knowledge of anv such reports 

kn(nvledge. ,l,CV oHice? X No * ir > «<>t ** ^ 

Q. Could they he here without your knowledge? A. .Vo sir 
(}. Ironi what were the records made that has been kept in the 
collector s office and now transferred to the assessor’s office? in the 
sales hooks to which you refer? 

Mr. Simmons: I object to that because the question is indistinct- 
is’referreiTto' ,M,rt < ' nll,r |,eriod = aml ,loe * not state what hook 

o« . o' J.- 10 not know iLS tllev " ere »iade up hv the register 
to at that tune. ” 

callv ^ ^° W are tilose saIes bo °ks numbered? A. Numeri- 
Q. Do you remember how many there are? A. No. sir, I do 

ilw tl 
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Q. Do you know whether those 1 ooks are to-day in the hands of 
the assessor or in the assessor's olliee? 

Mr. Simmons: I object to that on the ground that it is immaterial. 


A. I don't know. 

Q. Do you know whether or not the assessors olliee is the proper 
place for the custody of those hooks at this time? A. ^ es sir. 

(J. Why do you say so? A. Because they have all tin* tax ledgers 
for the information of the public and they would he handy for 
them to look at and examine in running down the records, in look¬ 
ing at the ledgers they can look at the salesbooks. 

D. In the quarters previously occupied by the collector's olliee 
and by the assessor's olliee. were the two ollices close together or 
the contrary? A. Yes sir: close together. 

D* In the same room or in different rooms? A. In the same 
room: that is adjoining rooms. There was no division between us; 
only counters. 

(J. The division between the two ollices—when was it made? 
since von moved into thi> building or not? 


Mr. Simmons: I object to that. 

A. When we moved into the new building. 

29 Mr. Simmons: Dive tin* date that you moved in here. 

The W itness: July 1st. 190,S; that i> the day 1 came here. 

Mr. Roller: I believe that is all. 

Mr. Simmons: 1 reserve the right to recall this witness for cross 
examination if 1 see it to be necessary. 1 understand the olliee is 
about to close. 

Note: Signature waived by agreement of Counsel. 

J. ARTIIFR LYXIIAM. 

Ejnt miner. 


Thereupon Benjamin F. Adams, called as a witness on the part 
of the complainant, and being first duly sworn, was examined and 
testified as follows: 

Direct examination. 

Bv Mr. Roller: 

« 

Q. Please state your residence and the official position held by you. 
A. 1*219 L street, northwest; assistant assessor. D. C. 

Is there any other assessor to-day or are you the-A. I am 

acting assessor. 

Q. There is no assessor? A. There is no assessor. I am acting 
assessor, and will be until Monday morning. 

Q. How long have you been connected with the assessor's 
«S0 office? A. Between eight and nine years. 

Q. State whether or not this office has in its possession 
certain books which you call the record of tax sales. A. It has. 

Q. And in which is recorded the sales made by the collectors of 
taxes for the District of Columbia, and especially for the period 
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ISSSfSS S a Srt ,86 t 1 - A » has such records 
Without ,oo ki „ g( but can easily make* £££ 

w* n,ber 1 

quite right. SamC 1S ,niP ’* " u,nbers 2 «••<! 3? A That is 
was made*'up. kn °'' ' V,mt orisinal soulvo that record of sales 


Mr. Simmons: I object to that on the ground that, it is immaterial 
and incompetent without first ..,-ing the record. 


• A ' - AI y impression is they were made up under the direct s,„,er 
vision of the collector of taxes. 1). C. P 

(.) FVflln mllot •> \ .1 , 


' ,,,, i J U- ■ ■ A J' r !"" * 'c record of sales as they took place 

31 O The • l " nS f' < f IOr l ils re 'l ulre 'l by law and in his office 

31 Q. Ihc report of sales, you mean? A. The report of sales- 

based upon the report of sales. ’ 

(). Do you know whether or not in these books containing this 
record of sales a certificate of the collector of taxes which ri ' ' 

record? ° n,!,,,a report ° f S!lles appears on the face of ihe 


Mr. Simmons: I object to that question because it does not refer 
to any specific year, and the witness has not shown that he lias anv 
knowledge of the records during the time mentioned, and the further 

produced. * at ° W "" 1 * ,h ° evidence, which should be 

(The witness here produced sales book number 3 ) 

Mr. Simmons: Before that record is offered 1 want to examine 
tiie witness with a few questions. 

By Mr. Simmons: 


Q. Mr. Adams, you know nothing about that book except what 
you have heard. A. Except my familiarity with the records of 

of ui r^irds " freqUe ' 1,ly 1,11,1 t0 famine all 

Tl 0U , sc ’" le fbing about copying that. You know nothing 
about that book having been copied from some other book excent 
from what you were told? A. Of course not because the date of the 
book is antecedent to my birth, and of necessity must be hearsay. 


ih . fel . MMON ®* 1 further object to the evidence on the ground 
that tins book of itself is not competent evidence to prove the report 
required by law and prove the compliance with the law at tax sales 

oo a C fhe . last <l uestion aske(1 by Mr. Roller was read aloud 
to the witness.) 

Mr. Simmons: I further object to that question on the 
ground that it has not been shown that any certificate was made bv 
the collector of taxes. J 


3—2333a 
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By Mr. Holler: 


Q. -Now, look at the close of each year. I just want you to see 
whether there is any appearance of a certificate there. A. There 
is a notation of postponement of sale in each case, hut no certificate. 


Mr. ISimmons: Note my further objection, Mr. Stenographer, 
that the book itself is the best evidence, and that the witness can 
only refer to the book to refresh his recollection if lie had anything 
to do with making it up, and that it is incompetent to read from the 
book without first offering it in evidence. 


Mr. Holler: Now, that we have got Mr. Simmons objection, I 
would like to have you complete your answer. Do you understand 
my question, Mr. Adams? (To the Examiner.) Will you please 
read the question? 

( llie examiner here read aloud the pending question.) 


A. There is no certificate at the end of each year on the book 
under consideration. 


Mr. Holler: In order to meet any possible objections of Mr. 
Simmons, the book is here offered in evidence as far as 1 have the 
power to do so. 1 do not know how to offer the record of the col¬ 
lector’s office or the assessor s office. 

Mr. Simmons: Do 1 understand you oiler that whole book in 
evidence? 

38 Mr. Holler: 1 am offering it all. 

Mr. Simmons: For what purpose? 

Mr. Holler: Also as well as book number 2. 

Mr. Simmons: 1 object to these books being admitted as evidence 
for any purpose as they have not been shown to have any reference 
whatever to the question and the property involved in litigation. 

By Mr. Holler: 

Q. State whether or not these books show a sale made each year 
by the collectors of taxes of lands in the city of Washington, Dis¬ 
trict of Columbia, delinquent for the non-payment of taxes thereon. 

Mr. Simmons: I object to that on the ground that it does not 
state on what property and does not in any way apply to the property 
involved in this suit and is therefore wholly irrelevant and incom¬ 
petent. 

A. It does. 

Q. State whether or not those books or records of sales of lands 
for non-payment of taxes thereon, which you have said are num¬ 
bered 1, 2, 3 and so on, respectively, are used in the collector s ofiice 
and in the assessor’s office and relied upon as the reeord which they 
profess to be? A. They are. In both otlices. 

Q. How long have they been so used and relied upon, so far as 
you know? A. Ever since my connection with the ofiice; between 
eight and nine years. 

Q. Can you give any reason why these books should be in the 
assessor’s ofiice at this date? 
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04 ^ r - Summons: T object to that question on the around 

aw ts asTSAS*,^- - - »— 

JK !,m :ZZX 01 " ,c 

,/•, "bat building arc these offices now lodged? A Tn ^ 
called new District Rnilding or Municipal bS, ' T " ^ S0 ' 

firstWookVn July/l 908^ t,,i ’ bni,,,i "« ? A - The 

offSo SS’lhp ( t"l? wh tr " cro thow offices—the assessor's 

oM nistHct Rn U T < ' , ’ 1 !° < ' ,0r /' f A. Tn the so-called 

n w t 'b^bbiia. on Louisiana Avenue, in this city. 

<• ere tne\ or not clo>e toffetlior? \ \ - rn»» kn 1 
Xe" 0 ' S °" ,hCSP 1,0 ° k “ always 'been kept 'tocher in '.he 

Q- But I mean the two offices—the assessor’s and the collector’s 
n TT C 0, v A. 1 es sir: 111 the same room. 

by railing, 72 £&. from ,lle nthcr? A. Simply 

Q. So access from one to the other was convenient or not’ A 
on <on\oment: verv readily accessible one to the other. O. Prior 
or. ° ,b< J removal of the present offices were these hooks this 

the°aA«esso'r? eS ,0 "* fw in the office of 

not refer T "’V 1 ’ 0 ' *? ,hat on tllc ground that it does 

1 ot refer to any particular sale and no date. 

‘V-'ki 11 °f 1,10 a ‘‘ l,os ’ ,loo,<s ,lilvp been in the office of the assessor 
. essihle however, to any representative from the office of the 
collector of taxes to he used for any legitimate purpose 

(). Do you know why they were kept in the assessor’s office if 

venTencc. 10 ^ ^ ° *T arate offi<, e? A. Only for the sake of con- 

Q. Do von know Andrew Roth well? .A \o sir 
1900. IT0W ° np: llilV ° V0 " ,ived in " ,c Strict’ .A.' Since January. 

Mr. Roller: That is all T want to ask. 

Cross-examination: 

M?' %v n' r rei ° rVe ,ipht crn ' s cxnm ine. 

Mr. Holler: A\ ell, T want you to close it up. 

By Mr. Simmons: 

v f Wi 11 k V°'y notl,in L r about these records excel it what vou have 
»een told and what you have been hearing in this office. Mr' Adams? 

A. Nothing except niv use of the records. Of course the record* have 
been made up before my connection with the office. 

0- And these records themselves will prove just as much as vnn 
know abont them? A. f see no reason why they shmild not V 

36 von o 1° l T V " f a Rr . Cat "! a "- v r>e°pie much older than 
J0U are who have more knowledge of these things who are 
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now accessible as witnesses? A. T know of a great many 

people older than myself hut as to their knowledge of these records I 
know nothing. 

(I You don't know anything about that book that has been 
ottered here in evidence except what appears from the book, itself, 
do you? A. I do not, 

A on do not know whether it is a copy of mi original? A. T 
do not. I will add that all books made up since my time or within 
my remembrance have been called original tax sales book. 

Q. Has that been called an original tax sales book? A. We treat 
it as an original tax sales record. 

Q. And so understand it? A. Acs sir. This is known as record 
of tax sales number 3. 

Q. How many pages does the book contain? A. A’ou mean that 
have been used. 144 pages. 

Q- And all filled with tax sales, are they? A. Yes sir. 

(}. Of various properties in the District of Columbia* \ A T e< 
sir. 

Q. How many sales does it average to the page, as near as you 
can—how many report of sales indicated? A. From 2f> to 30‘ on 
each page. 

_ Q • 1" i*oin 2o to 30 on each page? A. A"es sir. 

0- So far as you know that is a complete record and a 
complete book of the sales shown there? A. AYs dr- for 
the years in question. 

Mr. Simmons: That is all. 

Mr. Roller: That is all. 

Note. —Signature waived by consent of Counsel. 

4. ARTHUR LYNI1AM, 

Examiner. 

Tlesdav, August 4. 1008— 

Tuesday, at 10 o'clock a. m. 

Met. pursuant to notice, in the office of the Kxaniiner, in the 
Columbia Building, to resume the taking of testimony on the part of 
the complainant in the above entitled cause. 

Present: John F. Roller. K<q.. the complainant, and Milton 
Strasburger, Esq.. Solicitor for the complainant: Leo Simmons, Esq., 
Solicitor for the defendant, and the Examiner. 

Whereupon John f . Cook, called as a witness on the part of the 
complainant, and being first dulv sworn, was examined and testi¬ 
fied as follows: 

Direct examination. 

By Mr. Roller: 

D- State your age. residence and what official positions you have 
held in the District of Columbia? A. I am of age, lawful 
38 age: I have no hesitation, though, in stating it; I am in my 

seventy-fifth year; 1 am anxious to round it out to about 
seventy-five at least. 
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Q- You reside in Washington« at . 

IsU"'; '!( e - , 1 wa * ***1 Register"of die Citv°of W r'*’ 

«>C District Of CnLnl.i;, ,«•"« Register tor 
"■ns Appointed Collector of Taxes " °' f . v ; iln,] ■" 1874 

to osist? hen \ ^hVmu t"!. llle i° Hi< ' C Ue " istor »'f the Citv cease 
O. Into ,' ,a e ll0c " ohout 18,SO. ' 886 

Kotrister of the District of'Colm,,hh ^™fW r'"7 ° ffi<-e ° f lhe 

• ^ ^ 0,1 Inorm I rensurer or Collector? \ t .i 

"' q °io , ' ,0 ,^ Ci r ,0r ’ S "«>«*-„» to* the Assessor s'office 16 

of Columbia. h«i-e ^h^v^or ^"V-Ji°" l,ert 7 r ’** office of the District 

SSV-KT "T ilh0 !. i "°" n( "' p office of RegHer'in Isso 
no1 - ' I here have been ^eirirotn rvji« ♦ V^ , ieT ,n or 

not from year to year hut , Collectors from year to year— 
Collector for twelve eeJ "‘j ' 7™ then , J™ there, say. as 
was there up to within two o/three d^n p b ' V f ' ^Ueetor who 

.so v t «?y. mc - v w,u - ,;:^ rc t " e,itv 

rooms’or office' f 'actmdlv°oc , K» 1 {' v * i ™ 1 offi<'es. Were the 
and Assessor s 0 „,'* ^H.alh oeeupted by the Collector of taxes 

Separate and disti c The Wu' W "7° " ,ev the «*»e? A. 

J, SZ IffJzrif&r *'^“5 fcu 

what year or when. ‘ nr Aoar > a nrl not defining 

sioners^f the DistrietTcolmnhiT'*1$^^^° Commis ' 

to ?he Boanl of P.dfficWork'^ fiT'-" Ttf '' P* y " Cre sent 
ers. tlioir successors in office ’ fl,U len to ^ ,e Commission- 

fgigfs?' * 

year by the Collector of Taxes had any offiei'l ra ^° m vear to 
to them signed by the Collector of Taxes? ' tlfioa,e appended 

Mr ‘ whnesTto [nof and “ i"^ible for the 

40 best evidence, if’any'si'ch TOuld * «* thc 

lectl,r T ihoey1r e i[ 0 was:" e ( ' er,ifie '' an<1 si «»ed by him, the Col- 
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lector 


Now, state whether or not tin* e rejiorts thus made by 
of Taxes were transcribed into anv ollicial record 


the Col¬ 
or sales 


hook in the Registers otlice. and if so by whom? A. r l his 


sale report, having been made to the Register, was transcribed by 
him in hooks for that purpose, and they are there now and num¬ 


bered in order, seriatim. 


(|. Those original reports, what became of those? A. They 
were just for the sale and were fastened together, and remained in 
that state for quite a period, and then were gathered up and were 
hound together, in several instances, and thev were so left in the 


desk in the library of the Register s office. 

Q. For what period do you speak? A. The sales in question, to 
mv knowledge, were from 1840. say. to the time l left the office, 
which was in 1888. Not all hound in the same volume, hut 
gathered together in the order in which—one following the other, 
and made a collection—a hound collection. 

Q. TTas the Assessor's office had a fixed place of business during 
the last forty or fifty years, or not? 


Mr. Simmons: T object to that. 

A. Tt has not. 

Q. From what places and to what places has it been removed 
from time to time, as far as von can say? A. I p to 1874 there 
was no such general office as Assessorship. There was—the 

41 municipality for a while elected Assessors, one for each 
ward, but in 1874 when the government was established— 

11 io Territorial f!overnment was stahlished. about that time, they 
then provided for a general Assessor—Treasurer- 

Mr. Simmons: All of this i< objected to as being wholly imma¬ 
terial and irrelevant, and having no place in the case at all. 

Q. T refer to the actual place or hou«e in which—rooms in which 
tlie business was done? A. T have also answered that in the fact 
that there was no Assessor then, forty years ago. and. consequently, 
they had no room. Tt was not until later vcar< that that office was 
established and then thev did have. 

0. Fid it or not have the same place of business after the office 
of Assessor was established? 

Mr. Summons: T object to that as being immaterial. 

A. The treasurer—that became a portion of his duty. 

0- T have not made myself understood. T mean to say the actual 
locality or rooms in which the business of the Assessor was done 
and bis office held, was it continued at the same place or was it re¬ 
moved from place to place from time to time or not? A. The 
office of the \ssessor and Treasurer were together at the same place 
for a number of years. 

Q. At what place? A. Well, at the time of their commencement 
it was on Four-and-a-half street hero near the Avenue. 

Q. Then to what place did they go? A. They went then 

42 to the Smith Building on First street or Second street, where 
the Census office was. 


i 
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Q. Then to what place did thev move? \ \\t n .1 
know; that was about the end of iny stewardship 6 ’ * en ’ 1 don,t 
1 1101 to die esUiljli.sliment of* the 

(Interposing.; Then in, here to M- ,,r 8 0tt,< i e - A - 

buildingr. .,s it was calle.l afterwards. ‘ J kel s 111 ll,e Jq Anet 

whose custody were'the^'record's !’j- , 1 ''.' if th f °, lfi<e of Assessor, in 
(net of Columbia to be found' and u l J{e< ’T tel ^ "llice of the Dis¬ 
ister’s custody. . . " llere kept? A. In the Keg- 

sales of hlnfif'Ihf lli'tfHaf'c f f ,lle Collector of Taxes of 

f w *“»*«W,ent thereon an, I o. uSS ” f "^''ington 

ba* become of them? } e Afssess °i ^ office, what 

Nim.mo.xs ; | ohiect in 

ground, first, it has not been sito’wnVfiuf‘t 1,‘V ‘ que ?‘ ion 011 tlle 
!'° attempt has been made to show tl i ,1 / V m .'° uot ■ ln thc office; 
m the second place, it doe* not an *t ' tlli ’ "°t m the office: 
lo, or the answer is ex, ec ffi, .“ ° ‘f question relate 

nut show that the witn£h',s Zy'k o y loF ^ 1,11,1 il ‘ lo <* 

“ ° ^ le 1,1 «i>S.sr r *° lm> M 

Warner, which shows 'that M these" iVi'h’ui"" 0 " ,he t6s(i, "°"y «f David 
Assessor’s office, and he is mistaken .,U • , to l, o found in the 

4:i time he went inmjt i„ lli«« n ' S ° f hh> ° IM( ' C I""'" 1 ' the 

any knowlilge^of Kmreeiads ,2p t""!, “'at he had 

S. ,,e k,,ew * - -*• ts w* 

immaterial and incompetent to,- “ ,e uvnlence is wholly 

ma.ie to the proper party, as required bv law. ‘ C , ' el ’ ,,rt “ not ljei "g 

lows:)* 0 l '° l " '" M q " eS " ,M1 ' V!,s re '" 1 "'mid by'the Examiner, as fob 

the Sl^o'nm.d’in "h' nffi "fa , by & Co , lle ‘: tflr *'f Taxes of 
ton for non-payment thereon arc not'i 1 "/. City of Washing- 

what has become of them?” \ l t"i '' 111 * le Assessor’s office, 
nf the,;,. They were S doam mT"sS ** W,Wt 

SS^ " Mio ° <>f «»■*- * teiTL'# r ,v - z'z 

d&« :!,a,,‘;s. A, :? 7 ,<*"•«« „ f T «„ 

Q- Is he living or dead? A. Dead. 

pose' about t7enty a yeare emS ^ ’* bcc " ,Iea,1? A - Well, I s„p. 

ington?' A. V'dld know'of him.’ X ’ May ° r ° f t,,e <% of Wash- 




24 


JOHN E. ROLLER VS. ALLEN C. CLARK. 


44 Q. Is he living or dead? A. Dead. 

Q. For how many years has he been dead? A. He has 
been dead all of twenty-five years, as far as my knowledge goes; I 
don’t know when lie died. 

Cross-examination. 

Bv Mr. Simmons: 

Q. Mr. Cook, you haven’t had anything to do with the tax office 
for more than twenty years, have you? A. 1 have not, sir. 

Q. And in reference to these records, as you figure now, it is just 
simply from your memory as the thing went? A. Well, as a matter 
of course, it would be from my memory; but 1 know of the fact l 
bound—had them bound together. 

Q. In the book form? A. In book form. 

Q. And they are there now, as far as you know? A. And they 

were detached statements of sales, and they were likely to be mislaid, 

and 1 would have to hunt them up. For instance, if a gentleman 

came in and wanted a fact he might not strike that right oil in a 

minute. Whv? Because somebodv had them and had them mis- 
• • 

placed. 1 ji<>t them tof'etlicr and Imuml them. 

Q. V ou had them all hound up into book form? A. Bound them 
in book form. 

Q. And they were all there when you left? A. Not all: I could 
only say that a limited number were so bound, and I believe 

45 that they can be found now down there in that state. 

Q. Now, these papers that you refer to were memorandums 
of sales? A. They were reports of the sales. 

Q. To the Comnihvioners of the District of Columbia? A. 1 
suppose to the Collector of Taxes—to the Register in charge. 

Q. To the Register? A. Yes. 

Q. Well, who made the sides? A. The Collector. 

Q. The Collector of Taxes? A. The Collector of Taxes. 

Q. Well, then, who made the sales? A. The Collector. 

Q. The Collector of Taxes? A. The Collector of Taxes. 

Q. Well, then, whom did he report to? A. To the Register. 

Q. To the Register? A. To the Register. 

Q. Well, who was the Register? A. Well; they were various 
parties; Sam Douglass was one and Frederick Boswell was one. 

Q. And the Collector would make sale and report-A. (In¬ 

terposing.) To the Register. 

Q. That is the Register in the District otlice building? A. Yes. 
Nominally, it might have been to the Mayor, but Webb’s 
40 Digest there would tell you to whom they were made direct, 
and he would have to carrv out the law. 

Q. Now, you had nothing to do with this office prior to 1808. A. 
No, 1 had nothing to do with any office prior to 1808. 

Q. Well, that is what I mean. A. Yes. 

Q. And you know nothing about anything that took place prior 
to the time you went in there? A. No. I didn't know what took 
place, but I knew what had taken place by these reports. 





•tOHK E. ROLLER VS. ALLEN C. CLARK. 25 

five or six? TtI.o se'm Zm b °° k run,li “g »ne to 

Well, youi* were copied from tho^e wen* \ xt 

fronuhen,, but these formed the basis for’XZ^ 

tliut you refer to? Z.“i’lmthT h '° ,U U,e8e rcpor,s 

and certificate, kS *»e»'.ora.„lu,n f of the sale 

and put away, and afterwar,Is they werewken ,!ow,, UP \" U> b T dleS 
thus book? A No tliev worn r\ , en . \ U1 antl c °pied into 

that were nun.bered, o,?e, 7Z l * ^ iwt ° U “* e re cords 

47 as far asTtgoeZf'what S Z/eZ/it? " A^Yes* •? , " plete 

P Q Vi tIH !* ' be f »"<1 «1ley are'on'hand' £* 

were"rec^)^d. 0,plp ^ criZudsZdeanie* somewhat' dLfigmZ°and* they 

Ta^s^ftlli^ktr ?'$* by the CM ^ of 

hope I have made myself dear on it \ ^Vu g ‘ nal books? I 
certificates not in form—not in book— 1,6 Collei ' tor n| ade these 
Q. In memorandum style y A Thnt i< it - 1 i , 
way, and he tested them as correct whh his’ o f,,!"" 6 the "‘ 111 t,lat 

YcJpied hito 6 those l^vZ'iU ^ 

*££vte.r s rjijjzfci r»£z * *. 

1878. 1 ^ ue>s> Jt lllust have been as late as 

Deeds would show it ^ ^couls of the office of the Recorder of 
Q. Would show that? A. Yes, sir 

48 ' ST ?T ^'^eSS «r 

Q. 6 Then,'prior’te' Umt"idn‘e‘'tl" ‘‘ Tf! enjoined d S 

made? A. There had been some I ’ here had been no reports 
before that. °'" e ’ 1 SU| T 0!se , twenty or thirty fears 

Q. Twenty or thirty years before that? A Yes 
Q. Before you went in? A. Before I went in 

A.Vdl "'is *f*** “*,« «-f 

called to it_ tollowed by me, and after attention was 

was* immediately taken 6 up'and renorts <,ecisim ] of the courts. It 
whether that is any portion of my testimony or'not 1 d ° n t know 
Q. were talking about tie fixed fC "of business for the 





.JOHN E. ROLLER VS. ALLEN C. CLARK. 


Assessor. The place of business when you lirst took charge was oil 
Four-and-a-half street? A. No, niv lirst position was in the City 
Hall. 

Q. In the old City Hall? A. In the old City Hall, yes. Mr. Hall, 
as collector of Taxes, A. (1. Hall, was on the west side oi the City 
Hall. 

Q. He is still living, is he? A. I was employed by him. Mr. Hall 
is still living, yes, and Mr. Boswell was then Register. That 
49 was in the municipal government. 

Redirect examination. 

By Mr. Roller: 

«/ 

Q. The men whom you have named as being Register of the 
District of Columbia, City of Washington, Douglass and Boswell, are 
any of those men living to day? A. 1 think old man Sam Douglass 
is living. Fred Boswell is dead, llall is living. He was former 
Collector. 

Q. lie was not Register? A. He was not Register, no, sir. I 
don’t know of anybody living who was Register. I was Register. 

Q. Except Douglass? A. Well, Douglass might he living, sir. 

Note. —Signature waived by agreement of Counsel. 

J. ARTHUR LYNIIAM, 

Examiner. 


» 




Thereupon Jacob E. Horning, called as a witness on the part of 
the complainant, and being lirst duly sworn, was examined and 
testified as follows: 

Direct examination. 

Bv Mr. Roller: 

%/ 

Q. State your age, residence and occupation? A. Well, my age 
is about (id. years; I live at 1403 E. Street, Northeast; I am a press¬ 
man by trade, but I haven't worked at my trade; I am a builder just 
now. 

Q. How long have you lived in the neighborhood in which 
50 you now reside? A. For more than twentv years. 

Q. Do you know the lots on the corner of F, 13th and 
Maryland Avenue. Nos. N. 0 and 10. in square 1028? A. I don’t 
know the numbers, but I know the lots and square. 

Q. How long have you known those lots? A. I say I have been 
out there for more than twenty years, and 1 have known that 
ground to be enclosed with a fence of some kind during that time. 

Q, State, if you know, by whom those lots have been used and 
what use has been made of them? A. William Myers occupied the 
land for a long time and 1 thought it belonged to him. He used it 
to have his horses there and wagons, and sand and gravel; and, 
later on, he commenced handling coal and wood; had coal and wood 
there; used it as the property was—kind of a storage place. 







JOHN E. ROLLER VS. ALLEN C. CLARK. 27 

Cross-exam i nation. 

By Mr. Sim mons: 

years?' °\ "Yes'^ir y ° U '' aVC ,>CC " kno "' in 8 this land for twenty 

Q. M hen was the first year yon remember knowing it 9 A I 
"ent up there in 1883. and I lived right there from that day to this. 

r .i .i , le l 1 " 10 — 1,10 onlv " lne that it has been enclosed bv 
anybody that yon know of was Mr. Mvers? A. Yes sir 

Q. IJe is the only one? A. Yes. sir. 

rj'> "’■?*! Mvers “ttys that he didn’t oeonpv it and 
d.dn t nse it after 1800? A. I don’t know how loins Mvers 

kind'tip tbere < " P ' <1< ' >Ut 1 kn °" that there was 11 fence of some 

Q. I>o yon know when the land was filled up there 9 \ That 

I". 1 ; tsrrr ini r m "',v .- ..«*£: “ 

*.*.. - 

• -I'i* T iCJ ilLI'tr 1 " ,lv « t-n 

i a w' er ? has testified that there was no fenee there on this 
and and that it was torn down in 1802. Do von remember that 9 

old noTT >er "TV 10 fe,K ' e "'ere. There are some of hole 
oh posts there yet Some of those old posts are there to day yet 

torn down hi ISO?*'"" 1 < ''[‘ c "'a* he put up around there was 
tin (town m 180 and somebody else built a new fenee there \ 

The fence would disappear from time to time, but somebodv would 
come along and renew it. I don’t know who it was ' "" 

mi l , dont know anything about it except what Mr Mvers 

S'/;::;,is-;..»« ...•& 

52 "a. “i, n'i “" c n” ""<■ 

that That iniw'i " h0 , ,lui1 ' that? A. Oh. I will never tell you 
O win ' . n ''' have been there for twenty years before I came. 

po2Jon-i2 o'fv. 'T l° ar ! he fc, r e ,,mvn "hen he went into 
t .1 ' j, , "' fenced when he took possession of it 9 \ That 

I don t know; 1 don’t know what Myers done, /should judge tha 
horses'ln. ^ "' l " fe "° e from ,ime «".e to keep hi! 

da^'nlVT/'r 1 V0 " first ll ,' ove U P 'here? A. I don’t remember the 
f n y 18 g 3 d < atC 1 U P 'here, but I know I went there sometime 

Q. Where did you live then? A. Prior to that 9 

nessee Avenue'! ^ ** A ' 1 lived «* 530 Ten ' 

Q. o30 Tennessee Avenue? A. Yes, sir 

Q "'at is a long ways from this place isn’t it 9 A One 

square. That square is 1028 and mine is 1052 

square—F street'" " herC A ' 1 live at 1403 the same 
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Q. And you didn’t know Mr. Davis, who used to keep a saloon 
there? A. No. T had very little business with saloon 
53 keepers. 

Q. Don’t you know Mr. Davis had a lot adjoining yours 
there? A. No. T do not. 

Q. What kind of a fence was it when you first saw it? A. Tt 
was a picket fence. 

0. A picket fence? A. Yes. 

Q. What, kind of pickets? A. Well, about four and a half feet 
long, nailed on to pieces two hv four posts. Tt looked to me as if 
it might he- 

0. A vard fence, ha? A. Tt looked to me like a yard fence. 

Q. All smooth? A. T am not so sure about it being smooth. 

Q. W ell. T mean it was above grade? A. The Marvland Avenue 
side. T think, was a little bit low, and T think the F street side was 
pretty near grade. 


Note.—S ignature of witness waived hv agreement of counsel. 

•T. ARTTTFR LYNTTAM. Erawhrr. 

r 

Thereupon. .Tames T. Petty, called as a witness on the part of 
the complainant, being first duly sworn, was examined and testified 
as follows: 


Direct examination. 


By Mr. "Roller: 


(). State your residence and occupation? A. James T. 
• r >4 Petty, 8.881 O street. Northwest: Assistant Assessor of the 
District of Columbia for the last four years. 

Q. M hat position did you hold prior to that time now held by 
you for the last four years? A. One year prior to that no position: 
down and out. Fifteen years prior to that Auditor: eighteen years 
prior to that bookkeeper. 

Q. Tn what office? A. Tn the Comptroller’s office; Auditor’s 
office. 


Q. Ts or is not that a part of the office of the Collector of Taxes? 
A. No, sir. not related except in a general wav. as District offices 
Q. Well. state whether there is to be found in the Assessor’s office 
certain books which are called books of sales of land sold bv the 
Collector of Taxes for the non-payment of taxes against the same 
in the City of Washington. District of Columbia, and if so state how 
those books are designated in the office? A. We have in the office 
of the Assessor records of tax sales of property in the District of 
Columbia for a great many years past. 

Q. How are they designated? A. Record of tax sales. 

Q. Are they lettered or numbered? A. Thev are numbered. 

Q. How high do the numbers go? A. Well, under the old 
regime, T think they went by die ycai-. now. under the 
55 Assessor, they are numbered and run as high as No. 15. 

Q. Beginning with one? A. Beginning with one; com- 
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"" mW ,w Previ "» *> «>■*» m««m 

£» ^asstttwa z snxs; 

af Ate yrasaftsrM* £ 

oTnaal record of those sales or not? A Y e s „i r ' 

pii?,i ""dTwC,f5° m \ W t"i ■’’T r so, T P ® sthe?e *"*« were com- 

t ™I" S5, l "“ Ww "" "»"P>W Wore 

Q. Po A on know from what official sources these records of tav 
sales come o the Assessor’s office and are now held hv tin office’ 

hen in the T? ^ 0r > t,0 m° f «he tax sales records were 

J„l' 90 1S74 ? r t P, T ,n " ,P p " st "*’ of the Register. On 

dates. Imt ahout Tnlv™ M4 T "1 n,to fi hpp ^ain about the 
ill i i —I* flip offipp of l^ooistpr wn^ 

and the hooks transferred to the custody of the Collector and *n 
re VIdinued until, as T recall. May 13. 1892. when the low 

Sir t r ] r ] ° f m " H ?« ta * * a,p ’ certificates from the 
in nffi * f the Assessor, and required the Assessor to keen 

a record ^f s^I Pr T^ r ° /7 p " h1ip inc P’ction and keep in his offW 
a record of sales theretofore made or hereafter to he made for tho 

"on-payment, of general or special assessments ,h * 

V- Old that law apply only to special assessments’ A \t„ 

is trenera and special All real estate sold for non-pavmen ' of 

assessments general and special: taxes and assessments. ' 

i' n ( 7 7 ' h . os ° ': r, °7 containing the records of tax 

' ColleetorTT f " 1P pasp ™>’ a certificate signed W the 

olleftoT of Taxes and transcribed into the books? 

J\*“S tof' ,h "'- Tl “ M for itself. i( 

«.o'rJ.;r w T” sriwAr*- ^ —*« 

book, P rtet£ P XS nr " ”■ “""PiW-lhe. 

h.LfrciSt 1 .tUbjj™" " ,in ~ h » "»• «>». 

or l/rZn"'" ' P '" k whM > « ' W « in 111. 1..I th™. 

JSUdrfta'i"'« ’ heel ‘ b "''™iSwbe h W.r,h5”'wi’tb« 




30 


JOHN E. ROLLER VS. ALLEN C. CLARK. 


Q. Do you know anythin" of official reports made bv the 

57 Collector of Taxes of sales made by them from time to time 
of real estate in the District of Columbia. City of \Y ashing- 

ton, for the non-payment of taxes against, the same? A. T could 
not speak without looking the record up. General. 

Q. Are there any such reports in your ofTice at Ibis time? A. T 
have no knowledge of any whatever, as being in our office. 

Q. Could or could not these original official reports of the Col¬ 
lector of Taxes have become lost? A. There is nothing easier than 
to lose a record of the character you speak, in the various removals 
of the District government. They have lost a great many papers, 
as a matter of fact, and hooks as well. 

Mr. Simmons: T object to any such question, asking the witness 
if anv could become lost. Tt is a highly improper and irrelevant 
question, as anything can he. 

Q. TTow many removals have there been in the Assessor’s and 
Collector’s office, to your knowledge? A. From the City Tfall to 
the Morrison Building, on Four-and-a-half street: from the Mor¬ 
rison building, on Four-and-a-half street to the Smith building, on 
First street: from the Smith building on First street, to the Walker 
building on Louisiana Avenue: and from the Walker Building on 
Louisiana Avenue to the new District Building. 

Q. Now. during what period have these removals occurred? 

58 A. Between 1873. that was the first, as T recall, to 1008. 

Q. What office succeeded to the records and Tiles of the 
Register's office when that was abolished? A. When the office of 
Register was abolished the hooks and records of the office were trans¬ 
ferred to the Collector about July *2*2. 1874. and the office was abol¬ 
ished under authority of the organic act giving the Commissioners 
authority to consolidate one or more offices, or abolish any office. 

(}. And then how long did they continue in the collector’s office, 
and what office, if any. succeeded the Collector’s office in the custody 
of tlie hooks and records of the old Register’s office? A. Well, it is 
a question as to whether they are now legally in the custody of the 
Collector or the Assessor. The act of May 13. 1802. making it the 
duty of the Assessor to make out tax certificates, made it his duty to 
prepare a list of all tax sales heretofore or hereafter made of the sales 
of real estate for general and special assessments—made it his duty 
to prepare a list. As a matter of fact, he did not prepare any list, 
hut lie took control and custody of all the hooks that related to the 
tax sales. So that is the way it stands. They are actually in the 
Assessor's office to day. 

Cross-examination. 

By Mr. Simmons: 

Q. Mr. Petty, these removals that you talk about, and the papers 
that you talk about being lost, is simply miscellaneous papers and 
things of that kind. There were no records lost? A. I am 

59 sorry to say. Air. Simmons, that some of the most valuable 
records—some of the very papers that this gentleman is talk- 
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*"* 1 —™j ords * hat "ere made of sales, were among those that 

from the confusion. aml " ,e - v “«’« recovered 

Collector o/Taxes? * v^t/ V" d ? rsta, * d d - he was the former 
Tuxes A> Na 11,6 R «8“ter was never the Collector of 

Q. Well, what were his duties? A \r«n • * i 

and kept track, of tax sales, and there was a CollecU^nte.npor"^ 

ass zzs Y “- -'«- 

jr. e,it ™" j .. •Xt'miii tf&gssg 

Q. And those records are complete, as far as von L- v a m 
they are not in our office today. Thev were moi, " t \ No - 

macle asiirompiete record, hut those records have been lost!°Tho« 
that the Comptroller made have been lo<t • I i>nn] 1 a p i .* ,s ® 

day; just the very thing you are talking ^ut! ' 10t rln,, them 

By Mr. Roller: 

' ,0 v ?' niean llle reports of the Collector of Taxes’ A 

Yes; those very reports are lost, s ' A - 

By Mr. Simmons: 

, Jn Thos «,report* that you speak of having been sent to the Oman 
The roile 6 t th0Se n le } hat refer m as ling ^ “ A VI 

s& :r'rssi~ i. yes e,V- 

k„o«,i, z,Tse£.<irc£ft 

Q. Isn’t it generally understood in the office that there were none 
made prior to that time? A. That is mv impression. 

Q- And the understanding was that the law did not require it’ 
A *rT lere was a <l uestlon about that q e 11 * 

sent toThe ‘ Paper A d ™? HU refer ta a f lost, the report that was 

lallpi l :v th.' O.II, l ,.' Uu «e I ,,,,, going „ by n| "£. 

01 \ to da\. I haven t had a chance to look these old matters 
hi «P and am at a little disadvantage. It is right hard to re¬ 
call these old matters. 10 re 

Q- What are those books 1 2, 3 and 4 down there—tax sale books’ 

. They are the records of the tax sales for the years to which they 
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relate. No. 3 relates to the year prior to 1850, I think; that is my 
best recollection, about 1840 or ’7. 

Q. Have you ever l>een called upon to testify in a case about any 
lost records in your office before, or in the District Building before, 
since you have been employed there? A. 1 don't remember l>eing on 
the witness stand. I do not remember giving any testimony as a wit¬ 
ness. 1 he question has often come up, though, in the office, when 
people would come there for information, and these papers and rec¬ 
ords of tax sales we have looked for a number of times, not these old 
records that yon are talking about, possibly, but the later ones. 

Q. Well, what ones are you referring to? A. Well, since 1880; 
since about that period. 

Q. You never looked for any hack of that? A. No, sir; I don’t 
know that I ever had occasion to. 

Q. You were never informed that there were any hack of that? 
A. No, 1 don’t remember any information on the subject that I 
recall now. 

Note. —Signature waived bv agreement of counsel. 

J. ARTHUR LYNHAM, 

Examiner. 

02 Thereupon .John E. Hkrrell. called as a witness on the 

part of the complainant, and being first duly sworn, was ex¬ 
amined and testified as follows: 

Direct examination. 

By Mr. Roller: 

Q. I here show you the testimony of John E. Herrell on page 
56 of the transcript of the record in the Court of Appeals of the 
District of Columbia, at the January term, 1902, No. 1151, of Roller, 
Intervenor, versus Clark and others, extending from pages 56 to 58 
and I ask you the same questions that were asked you in that ex¬ 
amination. and ask vou to state what your answers will be to day? 
A. My answers will l>e the same. 1 have read this over this morning 
My answers are the same to day that were made when I was exam¬ 
ined before. 

Note —The testimony referred to as having been formerly given 
by the witness, is as follows: 

By General Roller: 

Q. State your age, residence and occupation. A. I reside at 926 
Pennsylvania Avenue southeast; 1 am occupied at this time in the 
banking business. 

Q. You might state that you are President of the National Capital 
savings bank. A. Yen sir; president or the National Capital Bank. 

Q. State whether or not you have had any familiarity with prop¬ 
erty in the northeast section of the city; and, if so, how far back 
your knowledge and experience in that direction extends. 

Mr. Simmons: T object to that question as being immaterial, irrel¬ 
evant, and not competent to the issue in question. 
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A ' TnV in East Washington since 1861, living 

Washington City since 1850, and during all my rekdenro 

in 1 ? t hmfit0n ° ty 1 have , hcen f«miliar with the property 
in most every section. In the first place. I was a bricklayer 
I worked in every section of the city at my trade. Later and after 
became a bricklayer 1 furnished brick in every section of the city 
and became familiar in that way, and since 186i I have been living 
in the eastern part of the city, and I am generally familiar with the 
property in that section of the city, as well as in all others. 
v „?' T ave '.° u !J r "°t owned real estate in that part of the city? A 
Ye.. I am familiar with the whole of the city from 1850, and the 
eastern section of the city more especially since 1861. 

vnlnncf - V ° u or . not 1 ha(1 a,, . v knowledge and experience with the 
a y p , P 1 * 0 !^ 1 * 1u ] that part of the city during the period named? 

I bouSit to'lHtto r " e( Ti" f pr T n >' 1 lK,URht in that P ar ‘ of the city 
i nougnt in 1862—in the eastern section. J 

anv'Jnfnf • V0u /1 °. r . not deal . t in reid estate in that part of the city to 
any extent; and if so to what extent? I mean just approximately 

in general terms, whether largely or small? A.' Well^ves; I have 
extent" Pr ° Perty ,h<? eastern section of the ci ty to a considerable 

m S- '9s y0 V Si ' V 0r " 0 -o' hat yml are fan,iliar with values in that 
part of the city since 18o0, say? A. Yes, but more especially since 

Q - Do /® l J . know }he location of lots 8, 9 and 10 in square 1028 
fornei of Thirteenth street and Maryland Avenue and F street? 

A Vi riiJ have a K enel ' al knowledge of that locality, 
y. \\ hat w-as the condition of those lots and of that part, of the 

WorkTto 1872? d A Ve w'ii en ! ° f ' f ! e - ame b - v .‘he Board of Public 
\v°rks in 18/2. A. W ell, it was laying out in the commons. It 

was a difficult matter to tell, with the exception of Maryland Avenue 

that there were any streets out there at that time. Maryland Avenue 

was a fine street, because it was an outlet or an inlet from that part 

of the city to Bladensburg, and, while there was no improvement on 

it, the street was defined bv the road-way. 

Q. Have or have not values increased in that part of the citv be¬ 
ginning in 1870 and extending down to within the last few years? 
And if so, describe the sort of increase? 

Mr. Simmons: I object to that question as being immaterial. 

. ^ ave increased in that locality very much 

t>4 since 18/0. There was an increase from 1870 to about 1874 
then the hard times came here, and I think there was a de¬ 
crease after that until about 1878. Afterwards it commenced to go 
up and went up right along until in 1892, when we had this last 
set back, and I think since that it has shrunk again. 

Q. But would the values in 1892 compare with the values in the 

beginning of 1870, say? A. Well, they are ten times as much in 
1892 as they were in 1870. 

Q, What would be your estimate of the values of those lots per 
square foot in 1892? A. Sixty-five to seventy cents a foot; they are 

5—2336a 
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not worth that much now; I would not put them to day at more than 
fifty cents a foot. 

Q. What would Ik? a fair estimate of the value of those lots prior 
to the war, say in 1860, per square foot? A. The probability is that 
that land was not worth more than a cent a foot—well, perhaps two 
cents a foot. 


Q. Say 18f)0, then, to 185*2? A. Well, the probability is that they 
were not worth more than a halt a cent a foot in 18;>0; I know that 
land that sells now for $'2 a foot sold for a mill a foot in that part 
of the city; that is in the northwestern part of the city. 

Q. Is or is not the northwestern part of the city a better section 
than the northeast? A. Decidedly; the land values have been higher 
there ever since 1 have l>een in the city, and are still higher. 

Q. Referring to lots 8, 9 and 10. in square 10*28, were there any 
houses near that locality, say in 186*2? A. Very few*; there was a 
scattering house here and there. 

Q. Were there any houses there in 1870. when the increase in val¬ 
ues began? A. Well, there was a few more, not many. 

Q. What has been the condition of that part of the city with refer¬ 
ence to houses, beginning in 1870 and coming down to the present 
time? A. Well, it has built up since 1880; it has built up very rap¬ 
idly; to day it is fairly well built up. 

Q Are there or not many houses in that locality? A. Oh, there 
has been thousands of them. 

Cj (y in reference to the condition ot the streets, have they 

or not been improved? A. Oh, vastly. 

q Have they or not been graded? A. Been graded, and some 
of them have been—the carriage-ways have been paved; Maryland 
Avenue, for instance, in 1870 there was neither footway or carriage- 
wav* now tin* footway is impro\ed, the caiiiagewa\ is pa\ed with 
asphalt blocks, the water is down, the gas is down, and the sewerage 
is in that locality now. 

(y Do you know how it is with F street at the present day, and 
Thirteenth street? A. My impression is that F street, the grade is 
set. and the sidewalk- are laid, and it is a dirt road; that's my im¬ 
pression. 

D lias it water main- ami gas minis in that locality ! A. 1 think 
so ; they have water and gas and sewerage, too. 

q Prior to the war were or were not lots such as these in that 

loealitv a burden to the owner? 

* 

Mr. Simmons; 1 object to the question as being immaterial; it 
calls for the opinion of the witness, and it has no bearing on the 

case. 


A. Tliev were of very little value and they were costing the 
owners some taxes, although they were at that time very small. I 
don’t know, though—the iaxes were hardly considered a burden for 
a man to carrv; the taxes were small. 

Q. lb is or has not the opportunity for making the property re- 
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munerative and yielding a return grown in the last eight or ten 
years? 

Mr. Simmons: I object to that question for the same reason as 
given before. 

A. Oh, vastly so. 

Mr. Simmons: I have no questions to ask. 

Mr. Simmons: I object to tbc whole evidence as being irrelevant, 
incompetent, and does not tend to prove anything, as it did not 
prove anything in the former case. As to the form of the deposition, 
I make no objection, except that 1 want to ask Mr. Herrell a ques¬ 
tion or two. 

66 Cross-examination. 

By Mr. Simmons: 

Q. Mr. Herrell, you testified that this property in square 1028 
was worth about a half a cent a foot. A. When? 

Q. In 1850 and 1852. A. Well, I guess that is all it was worth. 

Q. Are you aware that it was assessed for a great deal more than 
that? A. No, T was not aware of that, but if T was it would not 
have made any difference. The assessments are not a correct cri¬ 
terion to go by for value of property in Washington, as to which 
you know vourself. 

Q. You said that property that was sold for a half a cent a foot 
in 1850 is now selling for $2 a foot. You didn’t mean any prop¬ 
erty in that section? A. No. 

Q. Isn’t any property worth $2 a foot today, is it? A. Not that 
I know of. 

Redirect examination. 

Bv Mr. Roller: 

Q- M hat is the property in that section worth in fair times? 
A. A\ ell, that is a question susceptible of two answers at any time. 
The property there has been higher than it is today, and it has been 
a great deal lower, and I doubt if property would sell for a penny 
more today than it did when T gave my evidence, out in that section. 

By Mr. Simmons: 

67 Q. Wouldn’t it sell for a great deal less? A. The prob¬ 
ability is, Mr. Simmons, that it would sell for less than it 

would when I gave my testimony here before. 

By Mr. Roller : 

Q. The building of the Annapolis Electric Railway has put prop¬ 
erty in that corner of the city on an advance, has it not? A. Well, 
now, that is a question that I haven’t paid attention enough to to 
give you a correct answer in relation to it. 

Note. —Signature waived by agreement of counsel. 

J. ARTHUR LYNHAM, 

Examiner . 
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Thereupon William P>. Marciie called as a witness on the part 
of the complainant. being first duly sworn, was examined and testi¬ 
fied as follows: 


Direct examination. 

By Mr. Roller: 

Q. I here show you the testimony of William B. Marche, given 
on the Hth of March. ISO.*), in the case of Allen C. Clark and others 
versus Sal 1 ie Osborn and others. Equity No. 15141, Roller, inter- 
venor. against Clark, and extending from pages 51 to 55. Now, 1 
ask you. in the first place, whether or not you are the same man 
who testified? A. I am. 

Q. T just ask you whether or not if the same questions were 
propounded to you upon an examination, cross-examination 
08 and redirect examination and re-cross-examination,' what 
answers you would make to the questions? A. The same 
answers T made before, as near as T could rememl>er them. 

Mr. Simmons: T have no questions to ask. and T make no objec¬ 
tion to the form in which the witness has been interrogated. The 
original and the cross-examination is to be included in both of 
those cases. 

Note.— The testimony referred to as having been formerly given 
bv the witness is as follows: 


Bv General Roller: 

Q. State your age. residence and occupation. A. My age is 53 
years; born in Washington. District of Columbia; occupation, tin¬ 
ner. 

Q. In what part of the city do you live? A. I live in the eastern 
part. 317 East Capitol street. 

Q. In what part of the city have you lived during your life? 
A. In the eastern part of tin* city: in that immediate neighbor¬ 
hood. 

Q. Do you know lots X. 9 end 10. square 10*28, on the corner 
of Maryland Avenue and 13th street and E street? A. I don’t 
know the lots by the numbers, but I know the corner very well; 
very well acquainted with that locality. 

Q. How long have you known that locality? A. Pretty much 
all my life; ever since I was able to know anything, almost. 

Q Have you or not had any experience in handling property 
while in that part of the city? And if so. state how many pieces 
of property have been so handled by you? A. Well. T have handled 
22 lots in East Washington, bought and built and sold in the last 
ten or twelve or fifteen years. 

Q. Tn buying and building and selling property in East Wash¬ 
ington have you or not acquired any knowledge of the values in 
that part of the city. A. Ob. yes. sir. 

Q. Were or were not lots dtuated in the locality in which lots 8, 
9 and 10, in square 1028. were a benefit or a burden previous to the 
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CO ortv—that 1 «'u\vn^m,M < ,l 'i| it WaS , mthcr burdensome prop- 

euu u J&SS'y^ 

wa?? H \ ,>ee ;‘ « ra,)e<1 to the clo.se of the 

( T&' ’ in rr^S, there ’ 

to tssrM ven - 6 ;,rrn in . ****£* ~ nt 

and slashes at that time. . • r, it was all ravines and hills 

ofoth^'tSfo^vE^i 1 ";;: r° eXP ,T d *° ,he ,]rain ««e 

be used for ngrich, r, n >^ "' T 1 ' or ™»ld ‘hey not 

course, the higherandIrver T T ° r Kar t""' K? A - Wei , of 
, Q. My question rcTcA "T* ^ that purpose, 
the higher lots—through which ti.n , t . moive( ^ the drainage from 

,“!i.* t SJ .tes, S’Ji 5M5 

fWftgf t ef.y 

mense increase. e ’ ir > ™ ere has been an im- 

Q. AA hen did that increase hemn? a Tf , . , . 

seventies, the time the Board of PnhlinAv 11 !^*' 1 ,n abont ‘he 

streets through there and brought o m.l in'm "'"'i ? enwl . U P th e 
war. ine ,anfi ln to market, or since the 

Q- as the increase rapid at fW or ,lul w u 
as time continued? ,\. AVitHir, tl,« i, t U become more rapid 
very much and very rapidly ‘ * en VPars has increased 

«■& 'is™ 1 ''* >itaw.« 

they could hardly he estimated h iTe f It) ^/oat? A. Well, 
'ey might bring a few mills, probabhy ? T * 10,1 ‘ hardly think— 

ago? A , 1 velT , 1 fivt°vears i a"o °J 's'nm.'Ttl'" ,h °* > * my ’ five vears 
seventy-five cents, and since"that ime" h fl,ey ', vero "P lo about 
dollar and twenty-five r.Is. T was look n'^ ,f " P , as h <ffh—a 

.mmedtate neighborhood about two vea^s ago and'tL' 0 *" ‘ hat 

11,26 12,h a " d bSth! on 

O ' vo ^b? a A. wSh aboSften eerit.r " W> "' hat wou,d th cy be 
in the last ten years?^A P< Oh. I 'ves,"sir that Part ° f the cit . v increased 

eSrt Q ^ 1 f ov ''' 1 ^ 'tT ha^more^ could hardly 

teen years Tn Thai part'of thTrft% bl, { ld "i* the last ten or fif. 
hundreds of houses built right around in' thnt - -*^' m ere ha« been 

a " 5 " s: i’tejW'. i i,e '« 

ramTh" CSrecinl ? in Iiin'm?.!n 'vt.i'r.n ,J, ' 1 , i’yi of . th e city 

rapid than any other part, I think. 1 ' A * Ycs > Slr ; more 
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Cross-examination. 

By Mr. Simmons: 

q Mr. Mart-lie, you say that the property eouhl not be used be- 

() Mielit it not have been used for fanning pu t poses 1 A. "e , 
portion of it—the high lands and the upper part. It was hills at 
ravines and slashes. The tidewater made up pretty near to them 

from the Eastern Branch. w^ii verv 

Q. You don't mean it ever went up to there. A. Well, not very 

far off. 

Q. Well, how far oil? A. Fifteenth street. 

O Well that's a quarter of a mile from thirteenth slice , s 
it? .\. Well. sir. Fifteenth street ain't a quarter ot a mile from 

'' ( JkTl'ow wide* was that lot? A. Six or seven hundred feet; it 

might have been a thousand feet. . 

(J. l>i<l you ever do any farming, Mr. Marche i . 11 , 1 

ll<l Q wVU M^Marehe. you sav that the land was not worth any¬ 
thing in 1852? A. Well'. 1 say it was hardly worth enough to pay 

the taxes on it in that locality. 

71 Q Bid vou buv lots in 1S;>2? A. No, sii. 

Q. Did you own any in 1852? A. No, sir, I was not but 

ten Years old in 1852. „ . , . .« . 

O Then you didn’t know much about the values ot land at that 

lime in that' localitv? A. Oh, of course, the values of land 1 didn t 

know at that time.'but 1 knew in later years the values had no ;n- 

ereased any when 1 became old enough to know anything about 

the values of land. • T „„„ 

O Then, you were ten Years old in 18o2? A. A es. sir; I m as 
horn in April. 1842. and next April T will be 52 years of age 

q Where is this property located? A. Thirteenth and Man¬ 
kind \venue, sir. according to the description given to me. I haven t 
seen that particular property. You asked me if I knew any in that 

locality—Thirteenth and Maryland Avenue 

O You are testifying from what you heard. A. From what 
the General told me about the property—where it was located. I 
am testifying about the location. 

Redirect examination. 

By General Roller: 

O lie onlv gave vou the location of the lots as being on the 
corner bounded by Maryland Avenue and Thirteenth street and 

q You iind information enough of your own to know what the 
location was? A. Yes, sir. 

Mr Simmons: I object to the question as being leading. 

O How do you happen to remember the condition of things in 
th2e days?" Can yon describe any of your adventures in connec- 
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tion with it? A. You know whore the ico-hoii<P i fi„ t i , 
place there at Fifteenth and \ i,- t c 1(ell0Us e }», the Isherwood 

us?£ vr- -fv® swaas 

nm ju>t below there, bathing. Bo VS u<ed 1() on tll ! ,lc V 0()1 
just, below that, to the Cool run i.W lJi iV . , ^vininiing, 

used to he our tramping <»touikF \y e , ,'i ‘ sl01 " OO(, > j m< l l ^ ose 

as that; right 2 ^things 

‘ ,,at ,hp Seventh st.oot turnpike JZ' 0 ;" there* -Shd 

72 JV*T“ t ,,IUCe f ° r ,he 1(1 ** tl.e« „°id 1,^ 

sixer’s weiii!S/ ,,, \;;;ri , ; il :; r TrTT ^ >•«<« w ,„ v „„ r 

Mr. Simmons: I object to that question as being leading 

next to the corner just acro^Fus^ f! f Slxth street northeast, 
father's bouse ond’l cTbn ^o, r h ° P ' Street ’ and between my 
and gardens. Acro^lbc.c li,," " ,m ' ".'-"'nig but open Ildus 

stoned rabbits all along there Tlnu°]'uid"! pitked bl f kb erries and 
or three cents a foot;\Xn ^ahtTJ° rth *** ab ° Ut tW ° 

Kecross-exami nation. 

-By Mr. Simmons: 

"“HfCT 6 ”? S;; 4 d ari a k - -™ "*'■ 

exactly tell you'l^Twwn what irtre\^l' ! s . lo ^ ated "°' v? A - 1 can’t 
run is right hack of Flier wood’ l ’ ait it is about — well, the Cool 

there; the low place between Benni.^bridge and 'tl e V'T Ii,ml 
Beninngs bridge and the jail ^ a* 1 age and the jail—between 

Branch to get* to°theCool^rim 9 ^A N'" ' vade , out in the Eastern 
high land right down from I ' ' v°’ S "| ; t lat was part of the 
the^-anip made up around the 

as ^he^TOl'run-^caine 'as' far^West ” ' n , ever rea ched as high 

Ihe'swamp 3£ ^t/the^yS *"££ TT ^ £ 

u t in 

cornfields? A. No sir- but on the h? i*?* 1 5 n 18 ° 2 being used os 
was plenty of it. ’ ’ ‘ ° n the h,Rh lands , as I told you, there 

17 SIS (g SZ1S7S&*T7 

a ravine that ran through there. S A ' No > SIr i there was 
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Q. What part of it? A. Right through that locality. 

73 Q. What was the size of the ravine? A. I could not 
exactly tell you the size of it; hut it ran down from Isher- 

wood’s house; it ran down right through and up the other way. 

Q. Which way did it run from I sherwood’s house? A. It ran 
northwest. 

Q. Northwest from I sherwood’s house? A. Yes, sir. 

Q. Can you locate Isherwood s house? A. It is on Fifteenth 

street, about D and Fifteenth street-. 

(J. 1> it not below Fifteenth street? A. It is not exactly on the 

line of the street; it sets back. 

Q. It is not on E street, is it? A. It might be; I would not be 
positive about it, but it is D or E. 

Q. When was that ravine tilled up, Mr. Marche? A. It was filled 
up by the Hoard of Public Works, most of it. 

Q.‘ That was in 137*2. was it? A. Along about that time, yes, sir; 
in the seventies. 

Q. How often did von go out in that neighborhood, Mr. Marche? 
A. When I was a 1 »oy 1 was out there every Saturday, when I was 
not at school; of course, when 1 had holiday I went out there in that 
neighborhood.” 

Note—S ignature of witness waived bv agreement of counsel. 

J. ARTHUR LYNIIAM, 

Examiner. 

Thereupon Charles II. Martyn, called as a witness on the part 
of the complainant, and being fir-t duly -worn, was examined and 

testified as follows; 

Mr. Simmons; What is the object of this witness’ testimony? 

Mr. Roller; Just the same as Mr. Horning, that’s all. 

74 Mr. Simmons; In relation to the possession of the prop¬ 
erty ? 

Mr. Holler; Yes. I haven't taken them in the regular 
order like I would like to take them; I am trying to oblige these 
business men, that is all. 

By Mr. Simmons: 

Q. Have you talked with General Roller, the complainant in this 
case, about this fence? A. I don’t know the gentleman. 

Q. This gentleman here? (Indicating.) A. No, sir, only he 
spoke to me this morning, and that is the only time I have spoken 
to him al>out it. 

Q. And he wants you to testify in relation to the possession of 
what property? A. I think it is Thirteenth and Maryland Avenue, 
the southeast corner, if I ain t mistaken. 

Q. The southeast corner? A. Of Thirteenth and Maryland 

Avenue, northeast. 

Q. How long have you known that property? A. Well, I think 
it is about twenty years that I have known it. 

Q, About twenty years? A. Yes, sir; somewheres in that neigh¬ 
borhood. 
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there. That VV0Ukl make H 1888? A. Yes, sir; somewheres along 

most' extrirdinary 1 anT unusnal'' 1 U,e f Y dr I object to as 

rules and praS Ual ’ and not ln accordance with the 

Direct examination. 

^ By Mr. Boller: 

r e :> T ide l lce aild occupation. A. 1 
<4. Are you relaied n’ T ^’ 1 was b °rn in 1858. 
manner? A. .No, sir G C01il ^ alliallt J B. Boiler, in any 

form? A^No^ sir\ oWlgatloli ^ to lllm 111 any manner, shape or 

1028, ^rthtciner of MaS^d \T & ^V’ 9 mid 10 , “ s 1 uare 

street? A. Well I thinker J eilU( ? * street aild Thirteenth 
twenty years. k ’ ’ 1 “ 1 can recollect, it. is about 

.v^' How lor do y ou live Irom them Lo<iJivv t \\- n i .• 

tar* “ d »«bi. JfflviiA 1 

“ ,ed iM “ishborhood? A. In that 

it Slaw .'‘Wgdlher ’"a, 1885. 

made have been enclosed duiinc w’ ' Saa been 

A WdU lliiiik they hat, hJK3l2&J~£« t “”" 

76 yen hist kueiv'iliem?" T lVeh in^, lhem . W,len 

Wards 3 f SiTS** . : - W~- 

“y 4™’ ” bni “ ? A - 1 •»“ 

H- Vo you know that to be the fact? \' Well - r re- i 

’? araar t *js s*:tsar 

the place almost. ^ e ri ght adjoining 

whether o^noMhevTave beet?used or? 6 - ^"Ti, theSe lots > stete 
so, by whom? A I think Mr Mvpt* kcu P 1 ^ by anyone, and if 
storing sand on them. He S mTrnTis f ° r ^e-for 

have seen him pile some of his coal up there in?hf f ‘n and 1 

a regular storage place. 1 ® ® ln fal1 - Used it for 

Q. State whether or not any such use hv Mr \r 
tinuous during the period referred to by^ou? A V' ^ WaS con ' 

6 — 2336 a P ’ have you an y 
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knowledge of that? A. No, sir, 1 could uot say anything 

77 about that; 1 don't remember it at all. Whether the fence 
was taken down and the lots tilled up or not I could not say. 

Cross-examination. 

By Mr. Simmons: 

<T- What is the condition of the .Northwest corner of Twelfth and 
Maryland Avenue? .V. The northwest corner? 

Q. Yes. A. it is a large brick building on the northwest corner. 
Q. llow long has that brick building been there? 

Mr. Simmons (to the Examiner): Note the hesitation of the 
witness. 

A. Well, 1 think somewheres in the neighborhood of about seven 
or eight years, 1 guess. 

What was the condition of that before, at that corner? A. 
Well, that 1 could not say. 1 never paid much attention to it at all; 
only 1 knew the other property was fenced in. 

Q. Well, now, what was the condition of the southwest corner 
of Maryland Avenue and Thirteenth street? A. The southwest 
corner? 

Q. Yes. A. That has a brick building on it. 

Q. How’ long has that been there? A. Well, 1 could not say 
positive how long that has been; it has been right smart while, 
though; I could not say exactly how long. 

Mr. Roller: 1 object to this, this method of cross-examina¬ 
tion. 1 object to it on the ground that the opposing 

78 counsel has no right to cross-examine the witness upon mat¬ 
ters that are not involved in this case, and 

and immaterial matters. 

Q. Now, you know very little about that corner, the southrest 
corner, and paid very little attention to that, did you? A. Well, I 
could not say positive because it has been so long; I could not say. 

(). Now, then, suppose we take the northeast corner of Maryland 
Avenue up to Thirteenth street. What is the condition of that? 
A. The northeast corner, that has a brick building on it, 1 think. 

Q. I low* long has that been there? A. I don’t think that has 
been there as long as the one on the opposite corner. I don’t think 
that has been there more than seven or eight years. 

Q. What was the condition of that land before, that place? A. I 
could not say about that, the land part of it. 

Q. You don’t know whether it was enclosed or vacant, or anything 
about that? A. No, sir, I could not say anything about that. 

Q. Now, you don’t know anything more about this southeast 
corner than Mr. Myers? A. Yes, sir, because I used to put my horse 
in there. 

Q. Well, whatever knowledge any one has about this en- 

79 closure, Mr. Myers knows, doesn’t he? A. Well, I should 
think so. 

Q. Well, suppose Mr. Myers says that he built a fence around 


bring in irrelevant 
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SS ln i 888 a . n<1 1887 - an<1 ^ "'as torn down in 1892 and the land 
filled and another man built a fence there and he was out of po^ 

sion six or seven years, would he be telling the truth’ A T P f . m ,u 
not say anything about that at all 1 COU,d 

you sav'ihere JjT fcj ""'I, •*»■* 

.horo srers■ »-» 

,h "' l - *- i» «-W 

z&'£xssr»~a ?«« ANM 

in the Wt r0i ! * 1flt vou l,ro * n, king about, that has been there 
in the last two or three years, hasn’t it? A. T think it. has 

h,s? two or ThUe e years’"' TouV" ™T'" 1 ' vithin " le 
along. ■ ' A - ° b - sir; he used to use it right 

80 a Ari’ en? ,. A Thc whole time he has had it enclosed 

Q. \\ hen Hid he use it right. alone:? A. T think from the 
tune he enclosed it he used it for his horses- he used it for 
saml and broken brick: a regular storage place * 

n nT m° SI three vonrs? A T oonld not sav how long 

bv^in^ Ln^lSO-^l^r^ T'-irtieular land was not used 

around it an^b" ' s ‘"," f ; hn ' lv c,sp it up and built a fence 
around it. and he was ousted out of possession A T don’t L-nmv 
anything about that. n { know 

Q. You don’t know anything about that? A. No sir 

A will t Vmi k !5T ? n - vthin & about this land at all since 1892? 
n w J hy n l ,rottv m " ch every day. 

e *■» that all you know: you passed hv it? A Yes *ir- T 

- aw it pretty much every day. * ‘ ’ 

re£red r to > Afr r \fvew l" h “.«SS^’ mon - v *" ,he papp Mr - Roller has 
leierren m. Mr. Myers says: “This space has been enclosed as 

of the'!' < ‘ om * *° 't> a|npp 1SR 7 up to 1892. Tn 1892 in tlie spring 

Mr* Cm hP f T° ' vas torn "I 1 b .v Mr. Moulder (now deadband 
Mr. Gummer. eontraetors; Mr. Cummer is doing sewer work for 

Thirmn Vl, ' I £ y c "' d T" ,bp hil1 bpt «een E and F and between 
t hirteenth and Fourteenth in 1809 ; n n 10 « nn ’ no . xi, C0I i 

ruled up the material of which Rie fe™ ZTbLn'Jffi’ and 

driven and one person and another burned the materials and made 

81 kil-Wnb out of them, and in 1892. in the fall of the vear it 

that drives' hi ■'fam i j 7 ’ 0VIR '* brotber in ,a ' v a ud a colored man 
Places’’ Do vnu l- ' f " 1 i v .earnage that goes around to different 
la C ’ u- ,V-'°, , unyihiiig about that? A. No sir 

Q. Mell isn’t that true? A. T could not sav. ’ ‘ 

enclosed™ hen! l'£ thi*^ * “ ° T "°* ? A ' 1 know !t was 

could not’say! n * kn °"' " hether H is true or not? A - No, sir, I 
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o Tf \lr Mvcrs testified that it is the truth, isn't it? A. I sup- 

in "this'la'e in l 189ti U an<l’ I.e ^tineM that 

;=r raftt? 

Cl tl^heclnse he was the one that let me ,«t n.y horse ... 

%> 

there. . wiv except hv permission of Mr. 

(). You never used it in any way except u> | 

used it'since the place was tilled up, have 
you? A. No, sir, I don't think I have; I could., t say. 

82 Note. Signature waived ^^^lyVhaM, 1 ' 

Examiner. 

I IT nrernFR called as a witness on the part of 
Thereupon, John II. h \. - > examined and 

the complainant, and being first duly ^orn, wu. 

testified as follows: 

Mr. Simmons: I want to examine Mr. Buscher first. 

Bv Mr. Simmons: . 

Q. Where do you live now ! A. Comer 01 
1-nnl Avenue northeast. 

Q. Which corner? A. T he j lmvc ij Cen living 

q IIow Ions have you been n\mg tnere. 

"' 7 . m 3 5™'1LV.-1 n. .I»l ,.'«l.toboo.l Wore. A. V*. Sr. 

. l^bstttxrnzrsr*-- .. 

.. 

hove 1 known him? S( , |licthill g 1 could not say. 1 have seen 

„:>• ,^d nlo-r. M . U „«v«r 1,«. », .- 

with him. 

Direct examination. 

Bv Mr. Roller: 

q Are you related to the complainant, John E. Roller, m any 
way? A. No, sir. 
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form ? V No ll s‘r er °^^ ga ^ (,ns to * n an y manner, shape or 

... Vi' tllc , re 1 ,ny ™ ason whv Vou cannot make an impartial, 
whv U "" lonora > p statement- as a witness? A. I don’t see 

(J. Non, will you kindly state your age and vour residence? A 
•My age I was born the 28th day of September. 1846. 

i iI' a 'P you known these lots that are in controversy 
here. Lots 8. 9 and 10. in square 1028, on the corner of Maryland 
Avenue. F street and Thirteenth street. A. Well, I have been liv- 
in that neighborhood ever since 1868. 

I Q. State whether or not that property has been enclosed 

during any part of the time that you have known it, and if 
so, for how long a time? A. Well, it has been enclosed to mv know!- 
t-'hge, about twenty years, T guess, or twenty-one. 

Q. \V hat kind of a fence was the first fence put up? A. Well. I 
think it had kind of a board fence up there; kind of railings like 
yon know. I he fence was not a very big one 

Q Would you call it a picket fence? A. Well, it was something 
on that order. It was not a picket fence either. It seems like it had 
boards, you know, lengthwise. 

(| Who built that fence, do you know? A. I could not say. 

Q. Itas or has not that enclosure continued around those lots? 

Mr. Simmons: I object to that. It is not the proper way to ask 
the witness the question. Ask the witness what knowledge he has 
of the enclosure. 

(The pending question was read aloud by the Examiner.) 

A. Since 1 can remember there has always been a fence around it 
of some kind. 

Q. State whether or not those lots have l>cen used or occupied bv 
any person, and if so by whom? A. I never seen it occupied, onlv 

Q. What use has he made of it? A. Well, T used to sec him 
tune his liorses in there, and he would have stone in there and 
different things; sand. 

85 ( (; Was or was not his use of the property continuous or 

not. A. I think he had the use of it, as near as I remember. 

Cross-examination. 

By Mr. Simmons: 

Q. Mr. Busclier, you live on the northwest corner of Maryland 
Avenue and Phirtcenth street? A. I do, yes, sir. 

Q. And how long have you lived there? A. I think I built them 
houses in 1892. 

Q. 1892? A. Yes, sir. 

Q. And you have lived there ever since? A. Ever since, yes. 

Q. Now, what was the condition of the corner, the northeast 
corner when you went there? A. This lot you are talking about? 
No, which corner are you testifying about? A. Right across 
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from me there; that vacant lot there; that is the one I am talking 
about, ain’t it? 

Q. The northeast corner? A. Yes, the northeast corner. 

Q. You are talking about the northeast corner? A. Yes, sir. 

And that is still vacant, is it? A. Still vacant, yes, sir. 

Q. Now, this property that Mr. Myers occupies is the southeast 
corner, isn t it? A. Yes, that is it, the southeast corner; 
<86 that is the property I am testifying about now. 

Q. The southeast corner? A. Yes, sir. 

Q- I he northeast corner- A. (Interposing:) The northeast 


corner, you know has got houses on it. 

Q. W hat was the condition of it when you moved there, the north¬ 
east corner? A. Well, there was no house there. 

Q. Well, that was in 1892? A. That was in 1892, ves sir. 

<l That was a vac/n/t lot then, was it? A. Yes. sir. 

Q. And this right across the street was a vacant lot? A. Yes, sir. 

Q. W hat was the condition of this lot that Myers occupied prior 
to the time you went there? W as it below grade? A. Below grade, 
yes. sir: it has been tilled up since. 

Q. When was it tilled up? A. AVell, that is something I could 
not tell you. I could not tell you exactly the time, but it has been 
tilled up off and on. 

Q. A on didn t know that Mr. Myers was occupying this place, 
except you saw his horses in there? A. That is all. 

Q. And what he told you about it? A. Tie never told me any¬ 
thing about it. 

<8* Q- Now. Mr. Myers has testified in the former case involv¬ 

ing this property that other parties took possession of the 
property in 1892. and that he was not in possession and didn’t have 
anything to do with it from 1892 until after 1906. A. W’ell. that is 
something T could not sav, you know. 


Mr. Roller: T object to that on the ground that it does not 
state Mr. Myers' deposition correctly. 


Q. A oil paid very little attention to who was occupving this prop¬ 
erty? A. A T es, sir. very little. Of course, I am not around there 
much, you know, in the day time; I am always at my place of 
business, down at the market. 

Q. Air. Alyers testified that these lots, in 1892. a fence was built 
around there by Air. Davis. Do you know Air. Davis, who lived 
up there? A. No. sir. 

Q. Air. Davis who kept a saloon on II street? A. A T es, sir. I knew 
him. too. I don’t know whether he fenced that in or not. I could 
not say that. 

Q. Mr. Alyers testified that Davis fenced it in in 1892? A. A’es, 
sir. He kept the saloon on IT between Fourteenth and Fifteenth! 
I seen him the other day, Davis. 

Q. Now, Air. Alyers testified in 1896 that the part of the fence 
that Air. Davis built in 1892 was still there in 1896. You don’t 
know anything about that, do you? A. No, sir. 
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88 tlnutl^1im 1 Un 1 eX!t f v''M e i tl, f y ° U -H' 6 referenoe to > 

first time, yes,™ r ' had Seen * fenced in? A. The 

l0 °0 ?)A ^ ,li<In ' t 

W-UVM: i^e'lhere'no^ “ fu " <e ! ' round it? A - 

t,, , I, 3 ,/““"»•»~ ■*- 1 ™.■»,« a. 

ago? A.** No," sir " <nV ’* <e,ll ‘ e l,emg tllere l» ri or to twenty years 

«*"»• 10 '° U1 knowledge? 

if {‘"'f idl Vllc »*>t land prior to that time’ \ Ye* 

toil built those liouses on F <treot • T Vl • i’ ,lanie d New- 

Q I>o you know what timeThat wa! ‘ \ V "1>- 

twenty years ago, I think * ' IIn ^ ^iiat is about 

Q. Wlmt Newton was it, \Vat.s ( ,,i New( ( ar^ \ 1 ,1 • , 

short fellow, you know, built all those lmnies ‘there 8, " ul1 ' 

89 I think 's';; yes, 5T yoM refc, ‘ "* >*'-'* after that? A. 

Q- W as it Mr. (Jeorge p Newton 9 \ i ii 

isr.. .. ... a 1 ...;,, 

tile |dure ivh* 1 , 11 ','V ? v' iliero |>riur 1 ., die lime 

around there mnch in ihe'dav tin,. t"""'? y -' m 1 not 

eome home after sundown, yon might lay *' '" ' " l01 ' nl " K ulld 

Redirect examination. 

By Mr. Roi sLEK : 

there. What " h,<e " " " ,m Newton filled up? A. That lot 

13th a^ U lh^ 10? ' Y<S ’ " ,e ™ d 'eas, corner of 

tractors,'’fillin',. hTlots'limre?^ '’n,',, «jr " Mer 1 "" 1 Gun "" er . eon- 

I don't know who 'iniei'l' thcm'un 'huMt.' * <-ould " ot *'}' that. 
Iilled them lots up when he built there vota'i'imv'’ '" e tlm ‘ Newto " 

£ there? A. , 

Note.—S ignature waived by agreement of counsel. 

J. ARTHUR LYNHAM, 

Examiner. 
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00 Thereupon Ceorge F. Sgiiayer. called ns a witness on 

tlie part of the complainant, and lieing first duly sworn, was 
examined and testified as follows: 

Direct examination. 


By Mr. Roller: 

Q. What position do you hold today? A. None whatever. 

Q. M hat official position did you hold in 1895? A. I was deputy 
recorder of deeds. 

Q. 1 here show you the testimony of (ieorge F. Schayer given 
in the case of Allen C. Clark, versus Oshorn. et al.. Equity No. 
15141, and trans<*ril)ed in the record of the Court of Appeals of the 
District of Columbia in the case of Roller, intervenor, versus Clark, 
et al., January term, 100*2, No. 1151, pages 58, 00 and 70, and ask 
you, first, whether you are the same (Ieorge F. Sehaver who gave 
testimony? A. 1 am. 

Q. Now. to shorten matters, if I were to ask vou the same questions 
today what would your answers he? A. I have refreshed mv mem¬ 
ory in relation to the testimony I gave in 1S05, and 1 could only 
make the very same statements over again. 

Note.— 1 he testimony referred to as having heen formerlv given 
hv the witness is as follows: 


“By (ieneral Roller: 


Q. State your age, residence, and what ollicial position is held 
hv you? A. My name is (ieorge F. Schayer: I am 51) years old, and 
am now employed, and have heen for manv vears, deputv recorder 
of deeds. 


91 


Q. \\ hen did you become first connected with the recorder s 
office? A. I only occupied one position, as deputy, since 
nearly twenty-six years ago; I first became so. 

Q. Are there any officials in the office that were in it when vou 
came in twenty-six years ago? A. No, sir: none here now. 

Q. Are any of the officers living who were with you in office 
twenty-six years ago? A. Yes; the recorder at the time i- still 


living. 

Q. Dive his name, please. A. Mr. S. Wolf. 

Q. Where are the other officers who were with you in office, 
whether living or dead? A. Well. I don’t know what officers; l was 
one, one deputy, and the clerk and the copyists; I have lost sight and 
track of them; 1 suppose they are dead. 

Q. Are you familiar with the records of the office? A. Certainly. 

Q. Is there or not among the records of your oflice a record of 
sales of delinquent lands prior to the year 1873—lands sold for non¬ 
payment of taxes in the District of Columbia? A. Do you mean tax 
sales records previous to 1873? 

Q. Yes, sir. A. I don't know how long: there was tax deeds 
recorded all along. 

Q. I refer to the report of sales made by the officers who conducted 
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the sales of land for delinquent taxes \ t i , 
previous to 1878. ^ ‘ x< *' * ( * on * know of any 

Q. M hen did tlie recorder’^ ^ 

office, disconnected from the otticp /?i ,lle S se P arate and distinct 
District of Columbia a. l fr m tf? 8 “Preme Court of the 

of Washington ? A. liy the actof im TT W ° f the C ° Unt ^ 
I don t know; but in 18(14, I think * ’ t-hink, how soon after, 

the Q clerk^f th e a (!ltice^vhi(-h' l prec«ded 0 ita?f is offio ? received from 
to it without exception or ire vnn .1 n 16 recorc s ^at belonged 

posing); I couhl only say sim« 1 have been 'nffi*' 1 n- V 

the oh ice, from April, 18(11) * cen °^ lcla ^ connected with 

there S' keptT remf of’sale’* LfT. ^ hook in which 
payment of taxes in the DiS f W ,i . elln 3 ue V t for (1 'e non- 

bupreme Court of the District of Oolumh i "‘V'i' Hv offiee of the 
the County of Waslii„ L ,•’ w ‘he Circuit Court of 
92 I could not. Mt ’"’ whuh Preceded this office? A. 

Q. Are you able to stute whether or not ti 
existence any such book, or are you merely able ever In 

book can be found now in the office'' \' t , Ai V' at 110 sucil 

that there is no such book now. That Is a11 1 <ouId say; 

which precedetUhis^ho louhl'^v l’ 0 y l ' , | l ‘" e< l te ' 1 wi| h the office 

waa ever any such J hTAu^Z 0 7 ,0 ‘ ,here 

see; there is Mr. Meigs the assistant , } - w of? A - Let me 

precedes mine, sir, by four or five year'^ UpSUUrs; 1,K official tenure 

wo- , ° y°u know any other besides Mr Meitrs? \ tv T , 

*Vjhe, retired judge. ei fe h * A. Well, Judge 

I haven’t seen him lately!" 1 """ <1 ' 0lt ’ - ves ■' a -- f ar as I know; 

tified to the tax office?* A.* vTuit-eiVtlV^f '"a ° f this afficc “'»<! cer- 
of every calendar year the transfer- ir, ' ua< ’.l y ear - The beginning 
Q. That is on the 1st Mon, .\! f f “* the tax office. 

sir; of the transfers dnrine the . V ""'" al '- v of ea< 'h year? A. Yes, 
tax office. K t,1C preceding year are reported to the 

sir?we tookthem up'!? theTndofffie ve* Mon<li ! y in Ju b- A. No, 

but they send them back again; the bih'L’ In T®, 8604 . t,lem ove r, 
The transfers are made riel it ] n ,, (r i • , ected semi-annually 

of each half a year die book!areZnf ' he yet 7’ and a < tlie end 

bill paid accordingly and then th! i f ' ere and ve rified, and the 

V 

5;7hefrer“naty k t '£^ ^ 

ence to it, but they got th'em at he C„ ffi elfT^ refel " 

7—2336a oeginnmg of each year. 
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Cross-examination. 

By Mr. Simmons: 

q M r Schayer, are there any records that have been lost 

93 in vour office that yon know of } . A. No. . , 

q Is it not a fact that all the records that you received 

from the old Circuit Court are now here in your office? A. Ilia 
could not tell; the records that then were here are here now. with 
the additions that have been made during my tenure. 

Q. It is generally understood that all the records you received 
from the old circuit court are now in existence in your olhee. 

Gen. Roller; 1 object to that its incompetent and inadmissible. 

A. The record books that were here when I entered upon the 

position are still here. v • 

(). Do you know if there is any missing now. A. JNo, sir. 

0 Is it not generally understood that there was no report made 
by the tax collector of “tax sales of the District of Columbia made 
to the Recorder of Deeds prior to IS<8? 

Gen. Roller: Objected to as inadmissible and incompetent. 

A. It was so understood. 

Q. And is so understood? A. And is so understood. 

Redirect examination. 

By Mr. Roller: 

Q. By whom is it so understood, Mr. Schayer? A. Well, by all 
who have examined the records; by all examiners, as far as I know, 
it is generally understood. 

q That is, these examiners can find no such record. A. 1 ne\ 
can find no such record. 

q And hence they make the inference from that tact that none 
were made? A. \es, sir.” 

Cross-examination. v ' ■ • 

Bv Mr. Simmons: 

Q. Now, in one question on cross-examination, the question was 
“Is it not generally understood that there was no report made 
94 by the tax collector of tax sales of the District of Columbia 
made to the recorder of deeds prior to 1878? And your 
answer was: “It is so understood.” “Q. And is so understood? A. 
And is so understood.” A. And there never was one found previous 

q And it was understood and known as the history of the office 
that none had been made, as a fact? A. As a fact; undoubtedly so. 

Note. _Signature waived by agreement of counsel. 

J. ARTHUR LYNHAM, Examiner . 
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Direct examination. 

By Mr. Roll er : 

da?? ^^(^'Newlor'ov \" d "Z °? eM hold to- 

conn of-thrm?H^nSr : AmM aerk of " l0 S "f ,reme 

in Maroh°'l«q h , 0 "; yo " tl,e ‘<*j™ny given by Return J. Meigs. J r . 

and others, Equity No** 1*5141° in 1°'' , C . lar h vcrs,ls S; 'llie Osborn’ 
in the fWt ,rV , ‘ I 4 ]- and C0 P'ed m the transcript of record 

s*£HS sb ss 

-. 

bv sjx,?™' io *' i " ,vi, « b ~" «iv... 

“By Gen. Roller: 

andhafbeenZldbv rZ what fi " ffi " al Potion is now 

lie in •, few ,i„'! ’ ■ ' • • A ‘ 1 am sixty-five years of age: I will 

District nf P i ' i • al " f: ,sta nt clerk of the Supreme Court of the 
m ° f C ° Iumbla and iave been since the 23rd day of March! 

wh? haj tn long°as vo.^'S/T No^ 

the Q k5th o^Trch \8?3 P r A Wh Dear wi,h 

rec?rd?o? r th: oTd tfToEn* A° 

dor?t remember the ItZ ° f C ° ,,greSS ’ is h not? A ' Yos - I 
Mr. Simmons: I object to all that; the records will show 
todv nf 'l ° r "’T n0t the land records that had been in the eus- 

l!ti^,rd" rc m,V'i::‘ r( u f the , ?n y ° f « <z 

recorder’s office’ \ Y» 'Tl' le ‘ "l® ° <lle OI '.ganization of the 
to do them then. : mUS ‘ have bee ^ we had nothing 

of?he H Co'untv U of e w m" amon « ‘he records of the circuit court 

Lies of Cd-ll£ t]d K fn n ’ d° r r° f ‘ his C0Urt ’ an - v r <*ord the 
Columbia? ^ d f delinquent taxes in the District of 
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Mr. Simmons: T object to that; the records will show. 

A. No, sir: I have not. 

Q. What is the condition of the records of the old circuit 

96 court of the county of Washington? Are they in a regular 
condition so that any papers therein would be easily found, 

or are they in a confused condition? A. The records of the court 
are bound in volumes and may be examined, but not indexed. All 
the suits are indexed, but none of the proceedings of the court as 
sittings of the courts—they are not indexed. You would have to 
find everything by a long search, unless you know the date exactly 
of any special inquiry: you would have a long search. 

Q. Tf there had been any record of the sale of delinquent land 
among the records to which you referred, could they be found 
without extraordinary labor? A. No, sir; it would require search; 
diligent search. 

Q. During all the years, T suppose, covered by the records in 
order to sav that there was or was not such a record, would it not? 
A. Well. T am not an expert in this matter. The title examiners 
are the ones to give the information. 

Q. As T understand you. the records are not indexed and you 
must search through them, leaf bv leaf, in order to find and be .abso¬ 
lutely true that there is or is not such a record, is that correct? A. 
I bat applies to the sittings or the *os < ions of the court. \< l said 
before, the books are all indexed. 

Q. Are you able to s ay that all the records are complete and in 
existence—the records of the circuit court of the County of Wash¬ 
ington? A. No. I am not. T have never heard it questioned that 
they were not. 

0. For examnle. can you sav either that there was or was not 
book or books in which were recorded the sales of land delinquent 
for the non-payment of taxes in the District of Columbia, in that 
court? A. T never had occasion to make the inquiry to know any¬ 
thing about it. My business in the office had no application to them 
at all. 

Q. Have you ever seen such a book? A. No. 

Q. Tf there had been such a book in the office would you or not 
have known it? A. T suppose T would. T arranged all the books 
that were left us by the circuit court, and spent four years in ar¬ 
ranging papers every day. Sundays included. 

Q. Ts there any man in the office who could say positively or defi¬ 
nitely whether such hook was or was not in existence? A. T don’t 
know: T never heard of such a book. 

Q. Is there any man more familiar with it than yourself? 

97 A. Modesty would forbid me to say that. Some men know 
more than T do. and every day tell me something. For in¬ 
stance. a naturalization was found in a book that I had no knowl¬ 
edge of before, and T denied in fact that there was such a book. 
That shows how things might have escaped me. There are a ton 
of books here, mostly the largest of which were fee books. T never 
looked into them. Of course, they were belonging to old clerks, and 
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I 1 StTnow* <0 d ° Wi ‘ h them ' How "‘her books escaped me 

boot otvhiehTo 6 ,/ k ' n °"' 1 eVCr Rone through this ton of 
records are there’ A Wobodv ths^TT p0S,tl /r V - and * ni,v wh «t 

" 7 1 f ,r, “"V" to's o 0 ;,"™"' 1 

^ m »'™"* »— book, 

'•«% . 1 ,:sMr" in «**-' a - 

it woidV'he ' Tf C ,ah ° ri0,,s a, ' d expensive, would it not’ \ Yes- 
•n keep clean bo would not^ttempt ft” appef,ran( ' c - Tf he wanted 

purpose':'would'it* be *"?£ f*‘.h«J* 

'< would: I know he could no, have timet^do it d " ' ' h,nk 

tl.2‘uBW-r S,‘nii!" ll . ,h ? rCf0r<1S r ,‘ f ,hat eourt and of 

which vou referred 1 ? \ fOnoVfi m< ‘ ,n,onii ton to 

. icieirenr A. (Question not. answered.) 

By Mr. Mack all: 

z «? " m « 'o—a.. 
i "o h TbT. r 'T '“'"Mi>”>SS1 ibSTS^i rf ■ N ""'‘ 

m« q S6*,M hl iri V*?“r *»"" <» ».i* 

;S.• »--^*JB5VSttMrfi r 

By Gen. Roller: 

A. < Ye^ e s I iT. they nn>ht haVC hee " dis ‘»ehed before, might they not? 

Q. Would or would not the possibility nf «„nli a; * 1 

» Sri ;zstr rHi®:: 

y • ‘^°* A - ()f course it would; I think so. 

Cross-exa m i na t ion. 

By Mr. Simmons: 

leaf aft°er lea/ eSS, ° nS ° f ^ P °" rt have heen fm,nd b .v turnE* over" 

■4£s itzzr'izr™ ol ,he ">«’ a - r- ; .b« 

along’ \ °yl P .the recorder has been kept a separate office all 
Q- hat I mean is, there was a separate office kept for the record 
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of deeds and transfers? A. Yes; but they had separate rooms; the 
rooms that are now used hv the Marshal’s office, that and the pres¬ 
ent witness room. 

Q. That was kept separate from the clerk’s office? A. Yes, sir. 

(J. You never heard of any being lost? A. No. sir. 

Q. Never was questioned at all? A. Never was questioned at all 
before. 


Redirect examination. 


Bv Gen. Roller: 


Q. Did or did not these offices open into each other? A. Yes, 
sir; they were a part of each other: in the otlice of the clerk was 
the recorder of deeds, hut he had his deputy who attended to that 
matter. 

Q. The rooms were communicating? A. Yes, sir. 

Q. The records were as much under his control in the one room 

as in the other? A. Mr. Smith, the clerk, previous to this court’s 

organization, had his office on the first room on vour left as vou 
* • « 

entered the east entrance of the court house, and hack of that was 
the volumes of the records, in a long room opposite where the clerk’s 
copyists were engaged. T gave them pens the first day I got there. 
They did not have any pens. 

bO Q. Then tlie clerks engaged in recording the land records 

were in the same room with the clerks engaged in that work? 
A. They were in adjoining rooms with doors opening between. 

Q. And the clerk of the court in charge was here (indicating)? 
A. Yes. sir: he had his office there. 

Q. And the hooks easily accessible from either room? A. Oh, 
ves, sir. 


Q. So they could easily have been in one room or the other? A. 
Yes, sir. 

Q. Are you able to say positively and as a fact that all the books 
that were kept in the room in which the land records were kept were 
transferred from that room to the recorder’s office when that office 
was created? A. No. indeed. I don't know anvthing about it. 

Q. Where are the parties who did that work? Are they living? 
A. They have gone to Heaven: T know Mr. Nailor has. 


Recross-examination. 

By Mr. Simmons: 

Q. Mr. Meigs, you don’t mean to say that all the parties are dead 
that had anything to do with those records? A. T say the recorder 
of deed.*;—T mean him—Mr. Nailor. Mr. Smith is dead. Mr. Mc- 
Namee is dead. 

Q. You had nothing to do with the recorder’s office? A. Noth¬ 
ing in the world except to lend them pens. 

Q. You never heard of any books that were lost being in the 
recorder’s office? A. Never. 

Q. You have never heard of any books being lost while or after 
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you? ,r T f No! r ^ " ,e “ lerk ’ S 0fn<e '° ,hc re< ' or(,cr of deeds, have 

of anv tW t" C T 'r\ a '! y cou ‘P lai " t > you have never heard 
heard'of any! “' Sl “' h bool “ ,1UVe lw " '«*» ^'e you? A. Never 

«,.i'A«“rz'lruS!“? " ,M «»* « ^ -»■*«. 

Mr. Mac-kali.: We object to that as incompetent testimony. 

100 miwTl'T 1,eurd "">• question about the records of 
JW retordei of deeds m any way, except once an- that was » 

who did“r ' ere a ' ,0Ok ' va - s ""dilated, and they did not know 
By Mr. Mackall: 

(J. Mi. Meigs, you have stated in replv to question of Mr Sim 
? n T t,lat y^unever heard any complaint about the lo<s of reivnU 

el “ 6 I* ™,?"’! , Y ° U l,V lha V lle P^"t records thenn 

, ’ v . " beard any complaint about the loss of books. 

i on ale unable to state whether or imi < 1 10 i i ■ 

nof-lre 'you*'* V f,i rti;[ M i'' 1 (i,Vuit cou , rt “» «>l in° existence or 
, ait }ou . A. 1 think I have answered that. 

the issue! MM ° NS ^ °' J '' e<t to lllilt c P le<,lon as being immaterial to 

them !rct^? V "V V v"T' "M"" • v,,,, 1 ,,ro ill)le '«* ^.to that none of 
mem ate lost' ,\. N«, | can't state that. 

Q. Is not it a fact that some of the old papers and records of the 

circuit, court are missing? A. Oh, yes; and equity papem too I 

kno« one respectable gentleman who sent a chest full of naners 

and another who sent several wheel-barrow loads, showing (hit thev 

had faith that the papers would now be faithfully kept. y 

By General Roller: 

Q. Were or were not lawyers allowed in those days to take out the 
papers and books of the office, if they desired to do so? A Yes- 

werl , to ’“ ke l 0, 1 ,t 1 ! ,a I >ers " llen ‘hey pleased; those men 

"eie of the highest respectability. 

Q. Is it not true that in that way a great many of the papers eot 
lost and imsplaced? A. Certainly. papers got 

Q. Might they not also have taken out some of the books’ A 
Yes, indeed, they might. 

By Mr. Simmons: 

Never' 1 ' JIe ' gS ’ you have nevcr llCilr<1 of any lxioks being lost? A. 

<1 And those books you refer to as having been lost relate solelv to 
the court proceedings. A. Yes, sir. i- n oien 

Q. Cases pending in court? A. Yes, sir; they were not all pend- 








.tOTtN E. ROLLER VS. ALLEN C. CLARK. 


f>G 


ing; they might have been settled, for all I know; a great 
101 many of them were; I have never had a call for papers that 
were lost, except for title mongers. I don't mean any disre¬ 
spect to them. 

Q* These papers you refer to as having been lost have nothing to 
do with the recorder's office? A. Not its far as 1 know. 

By Gen. Roller: 

Q. I)o you know any otlicial connected with the ollice prior to 
your day who is living? A. No, sir. 1 don t recall one. 1 believe 
none are living. 1 had that called to my attention a lew weeks ago, 
and I didn t consider myself old then because 1 am the only one 
living ;” 

Cross-examination. 


By Mr. Simmons: 

Q. Mr. Meigs, in the cross-examination of you you were asked: 
“lou never heard ot any being lost? That is, any records being 
lost, and you answered "No, sir. The question was put: “Q. 
Never wits questioned at all?” And you answered: "Never was 
questioned at all before.” A. No. 

Q. You mean that the question of any lost records in the ollice 
of the old circuit court and the clerk’s otiice? A. Never was ques¬ 
tioned. 

Q. Never was questioned before General Roller was examining 
you at the time you gave this testimony? A. The testimony as 
written there is all I know about it. 1 never heard of the loss 
of any books except once. Tbe inquiry was made about the loss of 
some Magistrate s book, and which probably never had been put in 
the office. 

Q. Justice ol the Peace? A. Justice of the Peace’s records. 
102 They were required to be placed in the office after their terms 
had expired. 

Q. And they could not find that book? A. Yes; somebody was 
looking for the book; 1 don't know whether it was before this testi- 
monv or not. 


Redirect examination. 

Bv Mr. Roller: 

Q. You said, also, in your examination that you had denied the 
existence of that book, the book i n which the naturalizations are 
found. Did you or did you not? A. I don't remember. 

Mr. Simmons: What page is that? 

Mr. Roller: 02. 

A. (Continuing:) Oh, well. 1 don't know anything further in 
that matter—in that direction, than I stated there. 

Q. There is a possibility, however, of books being missing from 
the office, as well as papers, as testified to? A. Of course, there is 
a possibility, yes. 
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Recross-examination. 

By Mr. Simmons: 

> 1 - iKiSi 4 Z. T;*; t "“ om “e I. 

book that was inquired for. ‘ Thev U . ,g ^ • 1 i IS olle Magistrate’s 
cords, when tlieir office expired in n,* U j < l u . ned to plate their re- 
gentleman was there inqtdr'n,. L- . Ji.K 8 ^ , al ' d once a 
now 1 do not remember, but ft eould not' I' ‘. ,lsl '' lrule * book; just 
have been placed there 6 f ° U,ld; U <“*«*»! never 

f 'T‘ “ p " ,l “"' •• t£rfi? !“'Iw 

1 Signature waived hy agreement of counsel. 

J. ARTHUR LYNIIAM, 

Examiner. 

Thereupon William Mvm ,.., 11^7 
complainant, being first duly 011 Ule part of the 

follows: ' n ’ " ils examined and testified as 

Uireet examination. 

By Mr. Roller: 

A. Going i„ to 

'™”. f »™* | iiiig ».i! istiszr*** 1 ' .*— 

Q. ill what square do you live? A. 1028' 

long have you know^hem? “'a q,° 2 . X ’, ttnd if *>, bow 

up tliere for about twenty-eight years.’ " ’ 1 knowed tlle 'ots 

how long Lve'yi7k.mtn H""'a"‘V e^'Jir 1 / olIe \ aild - if so, 
now about twenty years. ’ L ' lr * 1 * lave Snowed him 

■« enclose md 

n where* in 1887, as cb.se aO ^,, ,1 h - W l( ? n S ? A. Some- 

Q. State whether or not any disnn! if * ° lWT - 

closure, and, if so, by whom? ‘ \ We?l °h made of that en- 

J'ou b> give me the privilege of mini it , Wa ? closed 1 asked 

a gate there, and 1 have been a usiim'h /T! and I put 

ft"' “ ml "” 1 «“'•' -A 1 «,i ifftrSf S' 

Rote"' 1 .. «”•' ..I. ,v™ -tered; A . Mr . 

7«“aTlh“™!, P u,m“5,!? r l,lm ! A - 1 *»■> 

Jjspssr “■ - 1 - * *s sstr: 
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Q. State whether or not this property fronts on Maryland Ave¬ 
nue? A. Yes, sir. 

Q. Is it in full view from the Avenue? A. Yes, sir. 

Q. Before this fence was built, state whether you ever saw the 
complainant, John E. Boiler, mil there, and, if so, how often. A. 

Well, it was way down about ten or fifteen feet below 
105 grade. 

Q My question is whether or not you ever saw the com¬ 
plainant John E. Boiler, out at these lots, before the building of the 
fence? A. No. 

Q. What claim did the complainant Boiler set up to these lots, 
if any? 

Mr. Simmons: 1 object to any answer to such a question. Any 
statements or declarations made by the complainant cannot tend to 
prove any title, or claim of title. 

(The pending question was read aloud by the Examiner.) 

A. Well, he claimed them as tax property. 

Q. Did he claim to be owner or otherwise? A. To be the owner, 
yes. 

Mr. Simmons: 1 object to that. 


Q. Now, state whether or not this fence, which was first built there, 
as you think in 1<SS7, whether it was ever knocked down in any way, 
and if so, by whom? A. Well, it was knocked down once by Mr. 
Summer and Moulder, contractors. They was tilling in dirt into the 
place; it was a kind of a low place, they were grading that place there 
between Thirteenth and Fourteenth ami E and F, and they knocked 

the fence down and filled in there. 

q Now, state whether or not anybody else built any fence on these 

lots after they had knocked it down, the first fence? A. No, there 
was nobody. * 1 notified Mr. Boiler and lie came over and put up the 

fence. 

jOC, d f)<> you know anything about a man by tin* name of 
Davis building a fence? A. Yes, sir. 

Q When was that fence built? A. 1 could not tell you about 

what time that was. . 

U. What sort of a fence was it? A. Well, just ordinary common, 

filled up with part of that wire and stuff that was lying there; your 

old wire there. , , 4 

Q How long did it remain there? A. Well, I think in the 

neighborhood of about three weeks—four weeks; something like 

q state whether or not you continued to use and occupy this 
propertv after this temporarv fence, to which you have just referred, 
was built about it? And ‘if so, in what way you continued to 

use it? A. W T liat you put up? 

Q. Yes. A. I have been using it twenty years. 
q there any enclosure about these lots today? A. Ihere is 

an enclosure. . . 0 . . . c 

Q. W T liat sort of an enclosure is there ? A. A wire fence. 
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. Q* ^ a * s or ^ as n °t that wire fence ever been replaced? A. No 
sir. 

Q. Or rebuilt ? A. No. sir. There is some places that the wiring 
broke, that T have nailed a board on there, or some places where 

107 i j , en "?y° ^roke some of tlie wire, and T would nail 
10 / a board alongside to keep the horses from getting out. But 

it ain’t tore down, or anything. 

Q, How long has this wire fence been there? A. It has been 
there about twentv vears 

i t * 

Cross-examination. 

By Mr. Simmons: 

Q. You know that you have testified in the ease of Clark against 
Koller before in relation to this espeeial property? A. Yes. sir. 

. ^ , ^ ave . V011 read that record over this mornin^? \ 

sir: T can’t read; T can a little: not much. ’ 

Q. And what you said then was the truth, wasn’t it? A. Sir? 

\\ hat you said about this case then was the truth was it? \ 
Yes, sir. 

, y°u J*y anything different now vour memory has 

failed your about it? A. Well. T am not sure whether T ean re- 
member all of it. 

f ai ;l i] .\ Pn - in , 1Snfi - hvf ‘ ,vf> years ago. would he more 
likely to he the truth than what von would testify to now. wouldn’t 

it—would he more likely to he a true statement of the ease—a eor- 

reet statement of the ease? A. Why. T reekon about the 

* ™ me ; T could not tell you any more than T know, vou 

know. T have been a using that propertv for twentv vears 
and, of course, why- ' “ • ’ 

Q. Don’t you know, as a matter of fact, that vou haven’t been 
using it, and you are not testifying to the truth? A. Yes sir T 
haA e been using it for twenty years. 

using H° ntinU0Ufi,y? A ' Ye '' R,r- r,£lht stra ' Kht 1 have been 

Q. Did Mr. Davis dig any post holes around this propertv and 
put up posts there? A. Po-t holes? 1 

Wieve tliero was “' r don’t remember whether 
In?" P ? St holes or not. T seen them take some posts out and 
put others in there. 

Q. Don 1 \ ou kno\\ that Air. Davis dug post holes and vou loaned 
him a crow-bar to dig the holes with? A. I don’t remember that. 

uJ'i'aS!* A - 1 ** ' hi " 11 1—* 

4 4ii? " l ’° 1 “ kinE ■ b ” 1 ' 

Q. Yes. A. Mr. Davis that had the saloon? 

lno A. TTe never taken up any posts, or anything, 

lUy you say, up with a crow-bar. 

^ do? A. I never seen Mr. Davis 
there. Mr. Davis sent two men around there and cut the wire, and 
I asked them what they cut the wire for, and the men said they 
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were getting $5.00; they were too far over on their ground that 
Lawyer Carrington owned, a couple of lots there on Maryland 
Avenue. 

Q . In vour former testimonv vou said that Mr. Moulder was now 
«. • • 

dead, and Mr. Cummer, contractors, doing sewer work for the Dis¬ 
trict, cut down the hill between F and F streets? A. Yes, sir. 

Q. And between 13th and 14th streets in 1802. in the spring of 
the year, and piled up the material of which the fence had be.en 
made, and drivers and other persons burned the materials and made 
tail-boards out of them? A. Yes, sir. 

Q. And in 1892. in the fall of the year, it was closed in by Mr. 
Davis’ brother in law and a colored man that drives his family 
carriage that goes around to different places? A. Yes. 

Q. Well, now. did the colored man enclose it? A. Yes, sir, he 
enclosed part of it. and part of it the fence was up; part of the fence 
was up. 

Q. Well, didn't you just say that Mr. Glimmer and Mr. Moulder 
tore the whole thing down and filled it up? A. No. tore a part of 
it down, from 13th and F. to drive in; part of it. 

110 Q. Y oil say or you were asked: “Q. What Davis do you 
refer to?" The answer is: “A. Tie keeps a restaurant out 

northeast.” “Q. On II street do you mean?” “A. Yes. sir; I 

loaned them the crow-bar to dig post holes.” A. No. sir. 

Q. You didn’t say that, did you? A. T didn’t see Davis there 
at all. 

Q. And you loaned the men the crow-bar to dig the post holes? 

A. I might have loaned it to some colored men. but not to Mr. 

Davis. 

Q. Well, did you loan this crow-bar to these two men that eame 
there to dig po<t holes? A. T ain't sure. There is a lot of them 
that came there that asked me for tools that T loaned them. 

Q. You say you were building a stable at the time. Where were 
you building a stable? A. T built a brick stable, yes. 

Q. Where? A. 1028. lot 93. T bought it from F street. The 
lot was too deep and T built a stable there, and Glimmer filled it 
up; it was hollow: just the same as the other property there: it was 
low, and it was filled up and T built the stable there. 

Q. And you were asked: “Q. Do you know his first name?” re¬ 
ferring to this man whom you said was a real estate broker. You 
say: “A. T could easily find his name, but T don’t know the man’s 
name. lie is with that real estate man that claims the place; he 
just went with him about that time.” Did you see this real 
111 estate man out there? A. Yes. sir: I seen the real estate 
man out there. If I ain’t mistaken he must be Davis’ 
brother in law. ain't he? 

Q. lie was having this fence built, was he? A. Yes, sir, he is 
the one. ves. 

t 

Q. Who else, if anybody, occupied this land besides vou? A. 
Nobody. 

Q. Nobody at all? A. No. sir. 

Q. Nobody ever had any horses, or anything, on it at all? A, 
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Oh, people had horses in there that kept them in my stable and 
'kk horse. P, ° r0, " Pany - 1 gaVe the privilege, if they had a 

ago.' Whe " " ,at? A ' Wdl - less than fifteen years 

fillS up'' " aS bef ° re ,he lan<1 w « »P? A. No, the land was 
Q. TTow long have vou l»een living in the \ t 

SrVzfr .£ ,r rwifi ™ss 

«■* -'.pared with dm ' h J« 

near level with Maryland Avenue” A Yes sir V6rV 

112 level Joff’ ,ll \ n No ,C ' V ,I,,V0 t0 '° nr th ° " ,ln,e 'lo'vn to 

w Hr 5-j^- 1 

o S n ," ts :i viti, 
oSzisirssin. ■k T r > - TMfrt 

1007 v, r . j ?o ' ,0r ,lns testified that he eame to see this property in 
'**7, hut tonic no ?tcn* to cncW it tt~_. , I'roomy in 

statement with hi< 9 \ tt ' , ( ° vo, i reconcile vour 

CjZttzz.’TSS JL £ 

If? n It ": a :, tax property? A. Yes. 

J. lie told you it was tax property? A Ye<« 

O P Q- And he was feneinc it in? A.'Yes. sir 

as t&i t *'-p- a. 

lo, a i7™l aS'.'fciTB'T"",' 1,1 If!" <■»•*. CMiW «, M. 

there in 189? “jj wk -i f on * -/i °- KC * ,,s w,, - s ^ at was around 
it or through it, but eattle could not ” ti . •' Jy c , llmbln S over 

fd Mr. Walter built mbs ,1" built Now !! that he 

there was nothin*—never anv , ff h ' , ’ 7 hy f,ld - vou sav 

A. I« Ml .1... ,h.„ „4 ™„JT h™' K 
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wire fence around it when he put it around there twenty years 
ago. 

Q. What kind of a fence did Mr. Walter’s man put around it? 
A. Kind of a hoard fence; the kind you see out in the country. 

Q. And they tore down the other fence and put this hoard fence 
around it? A. Who? 

Q. Walter’s man? A. Yes. 

114 Q. That was in 1892? A. I don’t know when it was. 

Q. Wasn’t that right after it was filled up? A. Yes, 
sir. 

Q. You were testifying in 1S96 in this case, and you testified 
then that you hadn't had possession of that since Walter huilt that 
fence? A. Yes. sir; I have heen using it right straight along. Been 
using it right along. 

Q. Well; you used it by permission of Mr. Davis? A. No, sir. 

Q. Well, by Mr. Walter? A. By Mr. Holler. 

(J. Why did you testify in the former case that you didn’t have 
possession of it then? A. I have heen using it right straight along 
and nobody ever stopped me from using it. 

Q. Did you break it down and go in there? A. No; it was a 
gate there. Mr. Holler had the gate there and 1 never interfered 
with that gate. The gate is there from the date he put the first 
fence up. twenty years ago. I gave him the two great big posts, two 
great big sixteen foot long to put a gate there. 

Q. When 5lr. Holler, you say. built this fence, you helped him 
to put it up? A. Yes, sir. 

Q. Did lie help to build it himself j>crsonally? A. No, he had 
a man. 

11 5 Q. And you went to see him and asked him if he would 
let vou use it? A. No. He was out there and he said he 
was going to put tip a fence in a few days and would I take care 
of the material when he sent it. and I told him I would. 1 had the 
material at my place a couple of days before the man came to put 
it up. 

Q. Then, why did you testify just now that when Hummer and 
Moulder tore this fence down and put dirt on there that you noti¬ 
fied General Roller about it. when the fact is you say that you loaned 
the other men crow-bars to build the other fence around it? A. 1 
don’t reallv remember that 1 loaned them anv crow-bars; I don’t 
remember that; it mav he that one of the men came over and asked 
me. I would loan most anv of the tools that I had. 

Q. You didn’t stop them from building this fence? A. No, 
sir. 

Q. Y ou didn’t try to stop them? A. No, sir. I didn’t know 
what they were doing, and 1 never asked them. 1 thought Gummcr 
and Moulder were putting it up. They claimed they were going 
to put it up after they tore it down. I asked them about it, and 
I told them, and they said they was going to put it back, but they 
never did put it back. 

Q. What did you use these lots for before they were filled up? 
A. 1 used them to put the horses in. 
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Q ■'■ No ' 11 “ '»■ '• - 

110 Q* Then, you curried vour horses down there? A. Yes. 

i vi i i 11 ^ our ^ ornier examination you were asked- “How 
lon K did he fence put there by Davis' brother-in-law and l.Ls coach- 
man continue in good repair—that is, with an actual enclosure 

slnvn/Th V 1C A " T° ? l’J'eperty ?’’ Now, how long did you say it 
about a ,,',ontli. ' U " k “ *“ y * 1 there an >' ‘"ore than 

Q. " ell, here before you said nine inonths. Wliv do you chain*. 

ii ... ». 

Q. I read from the record of the forner case- A tinier 

ponno.) It might he nine weeks; something like that. 

on ; Mr ' Simmons: The record that was referred to by the complain- 

the witness 'teslihc'l T'-Vl" 7 " 0t bcing ;l con T lete record of what 
i • ^..tihed to, that is not a complete record and I refer 

inn to the record used m the Supreme Court of the United States 

io, r' l iMi at P 8 7 y\ , 0u ,I ,uge 74 of that record the ques- 

in law and if- i 8 ' " ' fe . nte lllcrc •>>’ Davis’ brother- 
an<1 1 coachman continue in good repair—that is with an 

J :l enclosure clear around the whole property”’ 'J’his is the 

testunony you gave in 180(5. Your answer is; 1 «upt^e ah iut 

nine months.’ < V . Since that period has or has not thK«7 

actual enclosiire around the whole property, since the nine months?” 

117 ii 1 / ff fall 1 of 1<S1) - t,K ‘. v l )l d that fenee up, tmd after 

1 !,f,p V! ." , Up , /' ?.o." 1 twn Of three times and looked 

,i »*fter that dillerent people around there would 

ako ami jump on the fence and tear it down, and drivers would 
take hoards and burn them up. So the fence has been down about 
a year and a half, or something like that.” 1 

rnomhs '"t L-n'! y ®, u " ,emi bv . that ? A. Well, it could not lie nine 
montIis ; I know it was not nine months. 

hnii Wcll i wh " t ,li<1 vo " mea " i" bv testifying that the fence 

Sis ..*.•*» 

. Sf, 1 * alb "'? "‘o fence that Walter’s man put up 

or, the'highest, £•“ ,.&*' """ ' han 11 Hlonth > 

men and *1 iad"l!ee,i' down Z'^l'lnZ Icilf” "T l7 7"’" by ‘ he 
telling that. ' ’ Am 1 (lon 1 remember 

torkv7 le v UeS,i0 " " aS .“"H • von: “ ( i- How does it stand 
I 1 ,,.; YVniPT '' «'<I condition.” What did you niean 
other ’ " i,S htUe 0,,t ° f or,W > «nd one thing and an" 

to Ltl "'T 7" <Iidn i t hnve 1 it ’ ,li ' 1 you, if they allowed people 
to break boards down and everybody went there and tore it down 

m Sip " was <lo ' v, V - vou ai«ln’«. have possession, did you’ A 
' ever^o'^ed me ''' *""" Usin * U at a " J nobody 
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Q. Did you use it as you pleased? A. I been a-using it right 
straight along. 

Q. I am asking you between 190*2 and 1906 did you use it as 
you pleased? A. Yes, sir; I have been a-using it right along. 

Q. Then you were asked: “Q. Are there any breaks in the 
fence around the other sides of these lots?” And you said: “A. 
Yes, sir, breaks on F street. Thirteenth street and Maryland Ave- 
nue.” W’hat did you mean by that? A. Well, there was breaks 
in it. 

Q. Then you were asked: ”(J. Can parties drive through it or 
ride through it?” And von answered: “Yes, sir.” What did vou 
mean by that? A. Well, of course, the boys would be jumping 
on it and break it down and carry it away, I suppose. 

Q. And you kept your horses there that could walk right out, 
couldn’t thev? A. Yes. 

Q. And did they walk out? A. Yes, they walked out. 

Q. Wasn’t it an open commons after Moulder and them broke it 
down. A. It was not an open commons. 

Q. And didn't other peoples’ horses go in there and graze on it? 
A. No, >ir. I didn't see other horses grazing on it. The reason 
was. they all thought that I had charge of it and they never 
119 would use the place or try to do anything, or put their 
horses to graze or anything, if they thought I was the one 


that had charge of it. 

Q. IIow long did you know this man Davis? A. 1 knowed him, 
I suppose, nothing less than about fifteen years. 

Q. You have been knowing him for fifteen years? A. Some¬ 
thing in that neighborhood. 

Q. Pretty truthful kind of a fellow, isn't he? A. Well, I would 
not like to sav; 1 never had no dealings with him. 

Q. You never heard anything to the contrary? A. No: I only 
know him, that's all. 

Q. Now, you said, in answer to a question on page To of the 
record, referring to when that fence was built in 1892, you were 
asked: “Q. Did it or not include the<e three lots alone, or did it 
include lot 11 also?” You answered: “A. In 1892 it enclosed 
Davis’ on Maryland Avenue.” What did you mean by that. A. 
When they put the fence around there why it was two or three feet 
over on Davis lot. Davis owned a couple of lots there, or had an 
interest in them. I don t know; that is this side adjoining to me 
like, and he got a couple of men to take the sledge hammer and 
the chisel and a small hammer and cut the wire, and, of course, 
they moved it back. 

Q. That is not the question that 1 asked you, and you know it, 
Mr. Myers. Now, pay attention. On page 75 of the record the 
question was: “Q. When that fence was built in 1892. did 
120 it or not include these three lots alone, or did it include lot 11 
also?” Referring to the fence that was built by the colored 
man, you understand, now? A. Yes. 

Q. You answer: “A. Tn 1892 it enclosed Davis’, on Maryland 
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^nDavisMml V Davi.^o" Word “ Davis ’”? Did you 

fen^ JwendoiT d Davis-Tot™ 10 ?' 1 ^ 0 ", P r" P ^ ere - the ^ 

. Q. Then, why did'vou L- Kt ihtS"’ It ., d,d, * i take that in - 
did you say that? A W^n' ti *. r i d cm lose that in 1896—why 

lots separate from Mr. Holler's "lot' " " * enolose t,lem ; that was two 

it SAKir^iof'onlv'£ Holler ’ S l0t? A : 1 d °"’t know 

closed it. ’ • Mve me possession of it when lie en- 

Q. i he question was asked von • **0 i i i 

“A. Davis’ lot. There is a lot therp ,i ^^ Iot do > r ° u mean?” 
What did you mean hv tin v T1 1° T y foo h 1 SU PP^” 
owned that was not enclosed ' m,wt be a lot that Davis 

the number; it is in the same square ” ‘‘0 Tt A : 1 do *? * kl ] ow 

fronting on Maryland AvenueA Yes sir '' a,lj01ns these lots 
lots witTi vours and then -il.nnt . ’ ’ ir ' ^ le y enclosed those 

Mr- Cii vis B „, ; s i:: 1 .vsf "«s. ■"? *• 

29 i \vh ll f d l t0 partltion ,lis f 10111 yours—in the inside °of It” 

joining the „,l “mu? \\n-l ‘ be tha * was ad- 

over on their two lots. k " l " n or tpree feet 

to tfSrl t artI, k t , U^ a men n nut e: 'nrJi^S “"‘J '/ hat • V °" testified 
down including Mr. Davis’ lot mid tint .Pt* 1 " f ? n< i e a l the way 
between his lot and the other lot Ulat dft€I )' ards be put a wire 
A. No, sir. 1 ’ 0 to nu *ke a partition of it? 

!}' yott didn't notice anything of that kind? A. \„ sir 

think i dir" ' t *‘ Ufy a "' Vtlli "« " f ">"> kind? ‘ A.' I don’t 

wire bSree"n his h lo n t mShe’T 'T* bringing this 

about sixteen something like that. .. >0 " h ' enty feet a P art > or 

remain there any longer than the fence as'a wUfe aTound “'ll‘the 

1 99 lot ' < ’ °7 dld t . he Wlre fe,Ke disappear?” Your answer is• “The 
122 wire fence disappeared about the same time.” What do von 

the re ca . t , 1 b. v that . A. \\ ell, the wire fence was cut and that is 
tne reason it gave wav. ’ mat is 

Q. Do von mean tliat it disappeared, or was it cut? \ U’l,,. 

youC e,L 11 natUraUy "° uld break > when children pulled on it, 

Q. Well, does it disappear by being cut? A 'Well ,™, t„„„, u 

25? ~ “ ■»>“ •*«<«™<i cwm™ 


9—2336a 
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Q. What did you pay for the use of the property? A. I didn't 

pay anything. . . 

Q. And it has been given to vou, the use of it? A. Yes, sir. 

Q. You were asked'on February 28, 1895, in giving your testi- 
monv in the ease <d (’lark against Holler, referred to: Q. What i9 
the condition of that fence now?” referring to the fence that was 

built by the colored men. “’A. It is in very bad condition. ^ Q. 

You said you could drive through it; are you sure of that?” “A. 

Yes, sir, you could drive through that lot and go in almost any 

side of it.” What did you mean by that? A. I mean that fence 
was down. 

Q. You mean that their fence that they put up there was down r 
A. Yes, sir. 

Q. Then, you didn’t have the continuous wire fence around it 

all the time, did you? A. No, sir. 

Q. And what you said about that wasn’t true, was it? A. 
123 The wire fence was around it when Mr. Roller put it up, and 
when the wire fence was cut, of course, why the whole thing 
went down, ami I pulled it together the best way I could. 

Q. Until the men came up there and built the board fence around 
it? A. Oh, no. W hen the men came, you know, to put the board 
fence up Mr. Moulder pulled it down. 

Q. Mr. Moulder pulled down the board fence? A. The studding 

and one thing and another. 

Q Haven’t you just said that Mr. Moulder and the other man 
filled the place up in 1892, and that Mr. Davis’ brother in law and 
his men built a board fence around it afterwards? A. Yes, sir; 


they put some kind of a board fence around it. 

Q. Afterwards? A. Yes, sir. 

(j. And that remained there nine months? A. I don’t think it 
was there that long. 

Q. Don’t think it was there that long? A. No, sir. 

Q. You said in the former part of your testimony, page 76, that 
you allowed your horses to run at large in winter. Ton didn t have 
them in there in winter—is that so? A. I put them in there sum¬ 
mer and winter. t 

Q W hy did you say you only had them in there in sum- 

124 mer before? A. Sometimes you want to put a horse out to let 
him run around to do him good, to let him walk in the snow; 
but in the summer time I put them in there to graze. In the winter 
time there i> nothing to graze, but standing in the stable two or three 
weeks. 1 used to let them run around in there; it would do their 
feet good and to roll; but very seldom they got in there in the winter 
time? they would be there most in the summer; 1 used to leave them 

in there (lav and night. , 

q You said in your former testimony, page v < ot the record re¬ 
ferred to: “Q. You sav Mr. Moulder and some other man filled up 
the lot 9 ” “A. Yes. sir.” “Q. And they tore the fence down when 
they graded it?” “A. Yes. sir.” What did you mean by that? A. 

Well, thev tore it down and filled it up. . 

Q \nd then you were asked: “Q. Did they ask your authority 

before they tore' the fence down?” “A. No, sir.” Why do you 
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eoulJfdITiMn n,on >' n : ,w? ,A. They didn’t ask me whether they 
n , i r '. 1 °. r n ' ,,1 V"K els °; they tore the fence down, 

this tvv.nl fl remained that way until 1892, when these men built 
this board fence around it ? A. I don’t know how long it has been 

there? 0 A Ye^'sir i '" Vl !,bont <> Kospel meeting being held on 
lot^' " 1,0,1 "' a8 <hi " ' A ' Tllerc " ns no gospel meeting held on that 

12--> .,oml„y aS !'’ t v' Cr V l , hol<1 . on ‘here by some religious 

1 I le- A. No. 1 had a little circus in there. 

G- \\ hen? A. I don’t know what year it was- about four 
or five years ago. I think two or three parties that had a little cir- 

Davis! vo F lo h f 7 , t ne n nn Tll ° "° spel nioetin *’ that was on 

ton " CXt tn lli;,t Im " franie belonging to lawyer Carring. 

P * on * -\ ( . )u . know that that property was occupied bv a gospel 

meeting or religious meeting in the summer between 1000 and 1903? 
.a. in o, sir. 

a' Tin' 01 j'.'V nnything like that on there? A. No. sir. 

\ T didnnV 'u 1 ' ° U 1,10 f< T° nro,,n d there that is there now? 
a V l ,"° feM< '° nreund there. Mr. Roller built._. 

,li SJ tn. . W 1 <*<« « «1 yon 

Q. ^ on know the plaintiff here. General Roller, very well, do you? 
A. I never knowed him until lie came up there to put the fence up. 
W i on have known him pretty well ever since then? \ Well 

S C put' n in , good°order. < ° 1 «* kwl h “ V'™ »"* 

tl,.o' . ,rc , 1 stifled in this ease: T want to ask you whether or not 
.t is true: TTe said: ‘Tn the summer of that vear (1892) 

J paid a visit to the lots, and was surprised to find that the 

ion I 0 " 00 , "1 ,eon destroyed, and that the lots that were 

-> formerly from one to ten feet below grade bad been filled 

up above the level of Maryland Avenue from loose earth 
taken from some lot above, as was evident from the tracks of the 
wagons and the direction from which carts bad seemed to have 
come, and die appearance of the lots from which the dirt bad been 
eniovcd. The earth has since sunk down until it is now about on 
f °' el - Ude r on, in the fall of that year. T was surprised to find a 
fence around it. T inquired of Mr. Mvers who bad done this tres¬ 
passing on my property, and was told that Messrs. Moulder and 
(rummer, contractors, had gotten permission from Mr Walter to 
fiH up the lots and that Mr. Walter and some coachman with him 
had built the fence M hat do you sav about that? Did you tell 
him that then . A. No. sir. T never told him that. 

Q. You never told General Roller that? A. No sir 
Q And what he testified to was not so? A. He came out and he 
asked me who done tins; who filled that dirt in. T told him it was 
Gummer and Moulder. 

Q. He says that you told him that Messrs. Gummer and Moulder 
contractors, had gotten permission from Walter to fill up the lots’ 
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and that Mr. Walter and some coachman with him built a fence. 
He says you told him that? A. I told Mr. Holler that? 

Q. Yes. Mr. Holler swears under oath you told him that. Is 
that so? A. I don't remember telling him that. He came out 
there and looked at it and it was filled in, and one thing and 

127 another. 

Q. Well, did you tell him that? A. No. 

Mr. Holler: Wait until he finishes his answer. 

A. (Continuing:) lie came m> there and looked at it and he said 
“Who done this improvement here, tearing my fence down?” And 
I told him it was < dimmer and Moulder, and he said, “What 
authority did they have?” And T said, “1 don't know; I thought 
they got authority from you.” And I asked them who gave them 
permission, and they didn t say nothing hut kept on filling right 
into the place there, and would not give me no satisfaction at all. 

Q. He further says: “As the lots were then in litigation in the 
equity court. I knew that such forcible entry in taking possession of 
them amounted to nothing, and T never concerned myself much 
about it.” What do you say about that? lie says he didn’t concern 
himself about the fence and didn’t rebuild it. Is that true? 

Mr. Holler: The question is objected to as not stating the facts. 

Mr. Simmons: 1 am reading the words from his testimony, 
(Heading.) “As these lots were then in litigation in the equity 
court, T knew that such forcible entry in taking possession of them 
amounted to nothing, and T never concerned myself much about it.” 

A. I never said that. 

Q. You never A. No. sir: I never said that, 

Q. ITis evidence was given in 1895? A. Yes. 

128 And, continuing on that date, he says: “Rut on my visits 
there within the last week” (which was three years after¬ 
wards) “1 find that the lots are open again to the commons, and I 
went over them in every direction without let or hindrance from 
anybody.” What do you say about that? Is that so? He said that 
those lots were open to the commons in 1895. A. As I told you, 
part of it was open and the other part was closed; they cut down 
part of that fence, but. as far as 1 know. I don't know anything, 
only Glimmer and the other man tore the fence down. and. later 
on. why somebodv else came there and built some kind of a fence 

• t 

around there. 

Q. And held possession of it for some time? A. Well; it was not 
very long; I don’t think it was more than two months. 

Q. They held possession of it about two months? A. Yes. Of 
course. I didn’t put those things down. If I had knowed this I 
would have put it down. I never had any thought that I would be 
brought up about it. 

Q. You would not pretend to say that what General Roller, the 
complainant in this case, has testified to is not true? A. What is 
that? 

Q. Would you pretend to say that what the complainant in this 
case has testified to in this case, in relation to his claim, is not true? 
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A. Nell I don ( know whether il is true or not; I don’t know. I 

129 re nc'nbe?T‘ ^P- 006 t 7 enty years > and - of course I can’t 

uncinber all these things that you asked me about now 

years "" k • vo,,r "J p,,mr . v better now that it was twelve 

; e ’" ago thirteen years ago? A. I don’t know. I know I can’t 

there"and IhSfl ^' estl ° ns th . at yo . u ask ">«■ I have been living 
veils n d bo,,dr! 0< <'jl>.v»ig that property there for twenty 
h' 1 " reds of (K>ople out there know I have. And I naid 

1 , *\ 11 i' r . le sno " haw. for not cleaning the pavement off I 

have been cleaning the pavement off every year ' 1 

j" ,H * ,ak 7 'f ‘he Ser'-ourtS'kiSS thUTmw lai'iSflS 

had coal in there for four or five years’ ' 1 

O Tl P '/,r; ,hnt? A T1 'e time the coal panic was. 

I lie last four or five years, wasn’t it 9 A Yes 

A. No) s!r." CVer 0,1 ‘' 0il1 in " ,0re nntil " ,e hist four or five years? 

sir Q - vo " nevcr had w ' n<1 hi there except that time? A. Yes. 

i o 0 9' — hen? , A T " (he last fifteen years. 

Q. Hid you have any sand there when vou were testifying 

i ..r&^trsL'- ... .... 

Q. Did you have any in there when you were testifying in igo.-;? 
A. Some years I had it in there and then again I hadn’t! g ? 

}■ am talking about the time vou testified in 1895? A T im n 

"q 7jri i'V,!:sr' ? . 1 - «' 

. %&&&*%• r«S,r*, -ti‘ r * 

open, but I always looked after it A ' Well > “ was 

*2- wsrt: *. . 

1 >a.\> Jt is (milliner and Moulder” M ' 

™ 1:5,^:“ ttei.ST 1 v t t. •*« »~ 

time uml ..I hi. f.I.s-e .ill ..psur .1 I .loiiTromemb^ 0 ’ ''''' 

Redirect examination. 

By Mr. Roller: 

i 01 , " hot Other uses, if any, did you make of these lots 

JZores fo a mv tWen,y VearS? A ' T ' them foraTl the 
else, iiAhTre. ‘ <0 "' emence > to store lll, nber, or anything 

to occupy it or „ot?° A.' Y» Spaldtog^he renWe tokei^'frem 
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me. TTe had a bakery for nine years, and lie used to put his horses 
that was* hurt and was throwed down. 

Bv Mr. Simmons: 

%j 

Q. Prior to the time that this fence was put up there by General 
Roller’s men. in 1HS7 this was. it was a commons out there like 
the other property, wasn't it? A. A es. r l hat part was all commons, 
ves. 

Q There was no fence or any enclosure around? A. No, no 
fence or anything around, no. 

4 * ' 

Bv Mr. Roller: 

« 

Q. You have referred to a brother in law of Mr. Davis, a real 
estate man. Who is that to whom you referred, and where did he 
have his piace of business? A. I don’t know: somewhcres up here 
on F street. I think. 

Q. Do vou know his name? A. 1 have only seen him here. I 
used to visit his brother in law up here. 

Q. Was it or not John 11. Walter? A. Yes. that's the man. 

Note. _Signature of witness waived by agreement of Counsel. 

J. ARTHUR LYNIIAM, 

Examiner. 


132 Thereupon Martin F. Weleley, called as a witness on 
the part of the complainant, and being first duly sworn, was 

examined and testified as follows: 

Direct examination. 

By Mr. Roller: 

(j. State your residence and occupation? A. My residence is 
Washington, D. C.; occupation real estate and attorney-at-law. 

Q. In the*record of the chancery suit of Allen C. Clark and others 
against Sallie Osborn and others, equity No. 15141, a transcript of 
which api>ears in the record in the case of Roller, intervenor, against 
Clark, in the Court of Appeals of the District of Columbia, January 
Tenii 1902, No. 1151, on page 59 appeal's the deposition of Martin 
L. Whepley. They have got it wrong. A. Well, that is a mistake. 

q state whether or not you are the person who gave that testi¬ 
mony? A. A es, sir, I am. 

q: i now propound to you the same questions on the examination 
in chief, cross-examination and redirect examination that were pro¬ 
pounded to you then, and state what your answers will be—whether 
you change vour deposition or not. A. A es, I would answer the 

same way. 

Mr. Simmons: No cross-examination, and no objection to the form 
of the deposition. 

133 Note. _The deposition referred to as having been former¬ 

ly given by the witness is as follows: 
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“By General Roller: 

Q, estate your age, residence and occupation? A. Age 38* resi- 
deuce Washington, J). C.; real estate broker. ® ’ 

q. How long have you lived in the City of Washington? A. I 
came here in the fall of 1887. 8 

to i 0l v aM> ’ l' laee official place—in Washington prior 

to that date i A. Ro, sir 1 was clerk in the ollice of the secretary 
oi tlie senate some tune during the year 1887. J 

Q. Do you know John E. Roller? A. Yes sir 

mwilfi'L 0 ?' l0 |‘ g h “ t Ve y V U k " owl l hini? A. I have known him 
e\ei since I was a boy ; twenty years 1 suppose, or longer. 

• 1 h" k . llow 1 w ) letll 1 er or not, since your residence in Wash¬ 

ington, Roller has claimed to be the owner of lots 8, 9 and 10 in 
square 1028, and hits looked after them as such owner? And if so 
state what you know about it. ’ ’ 

Mr. Simmons: 1 object to that question as being immaterial 
irrelevant and incompetent. 8 nuaie , 

,, A ‘ Ww m 1888 or 1880 was the first 1 came to know that 
General Roller owned these lots. H e was here and was visiting 
Washington and would meet him. and lie was looking after 
fencing looking after the fences on the propertv. lie claimed the 

or "«So ,P ° f 16 property “ fiir biK k •••>• recollection is, in 1888 

Q. Rid or did not you meet him more than once in which he was 
engaged m the business of looking after the property? 

-Mr. Simmons: Objected to for the same reason as before. 

A. Yes To my knowledge I have met the General here at several 
different times I e was looking after property. I know of one 

with hhn tl "Tl en"b eU 16 C ' il led '? my resi,lelK-e and 1 ‘ook a walk 
with lun 1 hen lie was going to see a party about repairing i 

fence. That was in 1889, 1 think; 1 know it was. 18 

Cross-examination. 

By Mr. Simmons: 

Q. Are you a friend of Mr. Roller? A. Yes, sir; I am not an 
ioi en e'"y v by any me a as. I am friendly to him, yes, sir. 

*... . .. 

<i. In what words? A. Well, I can’t remember exactly in what 
words; I don t remember the words, but it came about, I suppose in 
speaking of real estate m Washington. I never knew prior’ f 
course, to 1888 or 1889 that he owned any property in Washington 
at all, and it just came up m this way: I think probably the first time 
1 came to know anything about it was when he spoke of oettirm a 
party to repair the fence, just in that way. He called bv ray h* 
on one occasion where I was boarding, rather, and I took a walk with 
linn, and he wanted me to go on down as far as where this property 
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was lying, bur 1 didn’t go all the way; it was considerable walk; 
I bade him good bye and came on back to the house. 

Q. You didn’t know anything about the location of the prop, 
ertv? A. I don’t think I did at that time. 

Q. Did he state that it was his property in Washington, or that 
he was looking alter the property in Washington generally, or this 
especial property? A. 11 is special property; inclosing vacant 
ground. 

(J. What time was that? A. What year? 

Q. Acs? A. That was in 1889, I think, 1 am pretty sure.” 

Note. —It is agreed that the deposition of Anna M. Barry may 
be copied into the record with the same force and effect as if the 
same had been taken at this time: 

The said deposition is as follows: 


“By Gen. Holler: 

Q. W here do you and where have you resided during your life 
time? A. Washington: 1 was born in Washington, and have* re¬ 
sided here ever since. 

(J. What relation were you. if any, to Richard Barry? A. 
Daughter. 

D. W hen did he die? A. Twenty-seven years ago; you will have 
to add it up. 

{}. Mis. Barry, I will show you the following tax bills. 
Ido I will ask you where you got those tax bills. 

Tax bill for the year 1 853. Date of receipt. August dlst, 
18,>3; signed, *1\. .1. Roach, collector. 

Also receipted tax bill for the year 1854. Date of receipt, January 
12th, 1855, signed by ‘1\. J. Roach, collector.’ 

Also receipted tax bill for the year 1855. Date of receipt. Janu¬ 
ary dth. 1850, and received payment, *M. M. McCalla. collector/ 

Also receipted tax bill for the year 1850. Date of receipt, Sep¬ 
tember loth. 1850, signed ‘M. M. McCalla. collector.’ 

Also receipted tax bill for the year 1857. Date of receipt January 
10, 1858, signed ‘James F. Ilalliday, collector.' 

Also receipted tax bill for the year 1858. Date of receipt Sep¬ 
tember 1st, 1858, ‘James F. Ilalliday, collector.’ 

Also receipted tax bill for the year 1859. Date of receipt Janu- 
arv 5th. 18(H). ‘James F. Ilallidav. collector.’ 

i 9 • 

Also receipted tax bill for the year 18(H). Date of payment Sep¬ 
tember 1st. 1860, signed ‘James F. Ilalliday, collector.’ 

Also receipted tax bill for the year 1861. Date of receipt Sep¬ 
tember the 1st. 1862, ‘William Dickson, collector.' 

Also receipted tax bill for the year 1862. Received payment 
September 30. 180d; signed, ‘William Dickson, collector.’ 

Also receipted tax bill for year 1863. Date of payment Septem¬ 
ber 30th, 1863: signed, ‘William Dickson, collector.’ 

Also receipted tax bill for the year 1864. Paid Sept. 30th, 1864; 
signed ‘William Dickson, collector.’ 

Also receipted tax bill for the year 1865. Date of payment August 
31st, 1865; ‘William Dickson, collector.’ 
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AuSir'.Si; is: 866 - d «* - »**- 

Also receipted tax bill for the year 1867. Date of oavment 

as*? u,b - 1867 i "iiii«.u &b™m, to?rs: 

mmTS«s im p “ d D ““ b »«■*«. 

-rrs! a a' ss ^ ss -'^ «* 

I*™" S3 1 t. t b“, 5, tie ■ mo - i '” d >»“. 

*—*•' **« 

iro I;' 11 Alt' tile year 1872. Paid September 21st 

18/2; ‘William Bramhall, deputy collector.’ ' Jlst ’ 

Paidlu r MsT28fh^8-^ 11 nv^ tlle ir a o r , endinR June : *0th, 1874. 
ram August 28th, 18,6; William 11. Sinter, collector.’ 

Paid Ju/v C 'd/t'| t ] < < l s^'j blH r V r , tl ', e - vear eudin K Ju ne 30th, 1875. 

1 jj I July 29th 18,4; signed, ‘John F. Cool, collector.’ 

J’ f " t ’ h d 2 ask - yuu where J'OU got those tax bills? A. Out 

136 Q. Whose box was it? A. My father’s. 

O W’bm-oT,° U L i ' a . ti ‘ e n J , l 0X? A - Yes > sir; where he kept- 

papers' h 6f “ ‘ S papere? A - Where he kept all his 

Q. And after his death you found these, except those that came 
since his death, up to 1867? A. Yes. sir. 1 e 

o' \n!° "ai E 1iz “ Barry! ' A - Mv mother; my father’s wife 
Q. Where did you get the tax bills that were made out in her 

EBarrv“ \ T? 7’° °‘' $"* ° f ‘J'T tax bills are •««<»« out to 

j ' r £?, J ; A - , Jbat w«H after my father’s death. 

0. W ho brough- these tax bills here this morning? A Miss 

Anna Barry. I brought them in a bag. b ' ‘ M 

Q. The tax bills that were made out in your mother’s name were 

her o«m ", ° m? , A i By , llel ; a « el “< I cx Pect; but Ma paid it out of 
he own means, bv her check, out of the Washington bank- 

paid the iaxel ’ PaK ' ‘ he “ ,XeS? A ‘ Certainly >»otl>er 

Q. Either through her agents or her friends? A Ye« sir 
0. Is she living or dead? A. She is living. 

Q. Where did you get these tax bills? A. Well I don’t know 
where the tax bills came from, you know. ’ 1 k 

Q. I mean when you brought them here this morning, where did 

papere em? 6 aforesaid box > where she k^eps all her 

Q. Are you willing to leave these tax bills for the purpose of being 
filed in this case? A. No, I don’t see the sense of it if I si mu Id 

nermh T' n ,‘T ( After hesitating.) No; I am not willing to 
permit them to be filed in this case. * 

Gen. Roller: Now, I offer in evidence the tax bills described 
10—2336a 
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purporting to be receipted tax bills for the payment of taxes on the 
property described in this suit, and other property, from the year 
1853 down to the year 1875, made out in the name of Richard 
Barry, for the most part, and lastly, for one year in the name 
137 of his wife, Eliza Barry, and others, and one year in the 
name of Richard Barry’s estate. 

Mr. Simmons: 1 object to the tax bills going in evidence for the 
reason that it is not material to the issue in this case. 

Note. —It is stipulated and agreed by and between the solicitors 
that the original tax bills ottered in evidence may be retained 
by Mi ss Barry until the healing of this case, and it is also agreed 
that certified copies of the same may be tiled with her testimony in 
this case, to have the same force and effect as the originals would 
have if tiled, provided the originals cannot be obtained at the 
hearing. 

Cross-examination. 

By Mr. Simmons: 

Q. I simply want to know if you saw any of these bills paid? 

A. Why, 1 was too young then; no, I don't know. 

CJ. And as to they being paid by your father and mother, you 
only know from what they told you? A. Yes; 1 only know that 
they are very honest people.” 


Note.— It was agreed, further, that the deposition of Douglas S. 
M ackall shall be read with the same force and effect, the same oc¬ 
curring on page 78 of the record referred to. 

The said deposition is as follows: 

By Gen. Roller: 

( l. State your age, residence and occupation? A. Thirty-one 
years old; lawyer; place of business, in the District of Columbia. 

Q. State whether or not you had any knowledge of the pendency 
of the suit of Allen C. Clark vs. Lydia lloagland and others, equity 
No. 144G8, involving lots 8, 9 and 10, square 1028? A. I did. 

Mr. Simmons: 1 object to that as being immaterial and irrelevant, 
relevant. 

Q. State whether or not you knew of the filing of the demurrer 
in that suit by .John E. Roller, and of the case being set down for 
hearing upon the demurrer, and of the fact that the case was tried; 
and if so, state before whom it was tried? A. 1 have knowledge of 
the fact of being associated as counsel for General Roller in 
138 that case. 1 had actual knowledge of the filing of the bill 
and of the filing of the demurrer, and also arranged the time 
as to when that demurrer should be heard, and appeared at the 
dates set for the hearing with General Roller before Justice Hagner, 
and the case was heard on that on the demurrer to the bill inter¬ 
posed by General Roller, and argued by Mr. Davis, on the one side, 
and General Roller, on the other. 
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l*y Judge Hagner? C a'* a da" or'To^TiT the case was decided 
*ju<l submitted J went in to see JudinAT W Case l ,ad l )0Pn argued 
decision was-- * Signer to ascertain what his 

counsefKoyS^tc i'l" o&™ TfihelS' ?h ° W ’ “ nd the 

before ( £"?"d pro,l, ”l‘ to'si,',',"'.,!!' 1 1? W | ° r U,c dav 

«b>, b is on tile in the records of (Ct cl I r 1' T examined «"<! 
inquired of the Judge on what around r T ' 3 mipon particularly 
murrer. He express^ RI0 " n 'r 1,0 had sustained the de- 

laehes, and the other gro.n^ds set upTn the'bili^ ‘ h * Rr ° Unds wcre 
By Mr. Summons: 

Q. What were the other grounds? \ 
ber. was the jurisdiction of the court- •>,, n ° ° f "j" 1 - as T remem- 
ness of the bill. ""t, another was the multifarious- 

grounds were. T'Sio'' f ,*t if>n' 'i ti'tor t Sp< ']\ for i t<se l f as to what the 

looted to. and tl,c answer is ob e" ed m° T) T Simmon? is nh ~ 
for itself. JouhI to. The demurrer will speak 

By Gen. Roller: 

XV1 He 1 ^l',e\H-CiSiV,'n'uV.V'no,',7lV.!-eoI '-‘f,,''l’'',H!' d°" SP ° k<> ° n ,hc d «V ™ 

your best recollection or not’ A To . TTT °"‘T d? T ° 

"as done on that very day. e ^ 0st m . v knowledge, it 

Q- And before the'judge left the bench? A. Yes. sir. 

Cross-examination. 

By Mr. Sim mo ns: 

Clark? AMV ll ''o h -'™jj * ba ■ fj 1 f ''f 0 that . hm filod by Mr. 

pose of it. I can onlv state n v on ,;or 'VT Pvldenf>e of the pur- 
Q. You have exaininoJ <1 T -iV ni °i n n> *° le roster, 
about what was done and T wou dTl £ ave a<tam P M to testify 

P ose of the bill? A \ T n 1 TV? k " ow " hat was the pur- 
the purpose of sellin' T ' 1 , 1 *’ '* was a m tiled for 
139 «uit, or for the purpose of nart'iP 1 escnbed in this 

a bill filed for partition mtlfTTt!' \ n 0, l 1 or words, it was 
dividing the proceeds^or ethei-wisT-iTT SH 6 ° f property and 
Q. Was not a bill also filed air-iinsf \r ' VT' m 'T 'loom best, 
setting aside the tax sale to him’ A r R °J ST n F the P ur P° a o of 
ant, and T believe the bill also set'un^TTl R ° T ' va ° a < l efen <l- 
same might be annulled or set asi^ snTJtT ""1 W-’yed that the 
Q. And your defence set im ,va' 7 \‘ orn ^! n ff of that kind. 

° f T T d: and m ultifariousnes«" was ifTtV’T T* 6 Set1 ?« # ? aside 
see the demurrer I can be morp nncU; n T °! * J* ^ on WI B let me 

of the questions that was raised on demurrer and £££*" ^ ° ne 
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Q. That was the principal question? A. Yes, sir. One of the 
principal questions raised and argued on demurrer was the question 
of laches. In other words, whether or not the complainant should 
be permitted to maintain his hill against the defendant. 

Q. Against what defendant? A. General Holler filed a demurrer 
because of the laches on the part of the complainant. 

Q. Did you not. as a matter of fact, set up also, grounds of 
demurrer, multifariousness—did you not set up multifariousness as 
ground for demurrer? 


General Holler: Question objected to as not calling for the best 
evidence; the demurrer will speak for itself. 


A. (Continuing.) From looking at the demurrer I do not find 
that that was a ground assigned. I probably got that idea from 
another demurrer that was filed bv you. 

Q. Did you not. as a matter of fact, set up multifariousness as a 
ground for your demurrer also, or attempt to set it up at the hear¬ 
ing? A. T can't state. Mr. Simmons, anything more on that point, 
except what the demurrer shows. T am unable to state. T did not 
argue the case myself. T know this, that one of the main questions 
discussed by General Holler was the question of laches, and I know 
that Judge TTagner. in deciding the case, based his decision on that 
ground. Now, whether or not the question of multifariousness was 
argued by General Holler, T don't even know that. 

Q. Are you sure that it was not? A. No; T said that I don’t 


know. 

Q. Might it have been? A. Certainly it might have been. 

Q. Don't you think it probable that it was? A. I don’t think 
anything about it. I know that General Holler relied, as T have 
stated, on the laches of the complainants. Tie may have made other 
points, and very probably did. in his argument. 

140 Q. At the first beginning of this present suit, Mr. Mac- 
kail—of course. T suppose you are familiar with it—do you 
know if General Holler was made a party to the suit? A. I think 
he was not. 

Q. Do you think he went in on his own application and asked 
that he be made a party? A. I know that he did.” 


At this point an adjournment was taken until 2:30 o’clock p. m., 
this afternoon. August 1th. 190S. 


Tuesday, August 4 th, 1908—2:30 o’clock p. m. 
Met. pursuant to adjournment. 

Present: The Solicitors for the respective parties, and the Ex¬ 
aminer. 







JOliN E. ROLLER VS. ALLEN C. CLARK. 77 

(colored), called as a witness 

Direct examination. 

By Mr. Roller: 

hvonty-live; ? ? A. My age is 

Librarian at the law I illr-irv R* 1 , s ^ rt ‘cti occupation Assistant 
Columbia. '• R,,r Asw,a "°» of the District «f 

m r “i™^ 

s t vl e^a -f vo fa c('<! ”r "l' r y °t t0 certifv ’ in as short a 

&" th * •'»- 

the M newspaper' S i« IvhoIIv in, " ,0 evidence offered, on the ground that 

any propS'of the'p„Z hv^" 4 ;,»" d ?«* n °‘ te l ld . to P™e 
from the advertisement it l If * *i * e ^ UI ler " loun ^h it appears 

not properly "advertised f agree that ° f the ^ ™ 

copy of the nnrt< th it ’tl.n i • at the , jammer may make a 

evidence, with the same ^0^0!] effect a» if Aeorh i^, !' *1' "‘ e 
produced. rT0(T a ‘ 14 or *ginal hook was 

the'flefendant TI ‘ C <mn ' ,lainant wiI1 «“end the same courtesy to 

record. SlMM0N8: 1 ^ n °' f,C “ irc h »™ any of it copied in the 

the^fofiowing'thr^nag^'of - tabul^A^t UlC rc< l uest of counsel, 
from the newspaper referred to and filed asT part 5f a&oS” 1 

142 “Daily National Intelligencer. 

A ol.XXXV. Washington: Wednesday,September 15,1847. No.10782. 

•••••••a*. 

. *••••••• 

“City Property to be Sold for Taxes. 

Collector's Office, City IIall, 
r, ... , , September 13, 1847 

sxvc$ ssx & 
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city of Washington, to satisfy the Ooqioration of said City for taxes 
due thereon as stated, unless the said taxes he previously paid to 
the Collector, with such expenses and fees as mav’have accrued at 
the time of payment. 

Sale to commence at 11 o’clock. Terms cash. 

15—wts. A. ROTH WELL, Collector. 


No. of 
square. 

No. of 
lot. 

I 

To whom assessed. 

1 

Years for which taxes are due. 

A mount 
of taxes 
on each 
lot. 

i 

Total 
amount 
in each 
jHTson’s 
name. 

1842. 

1843. 1844. 

| 

1845. 

' 1840. 

411 

1 

Sterrett, Samuel 









(For 1839 to 


) 







1841, $2 01).... 

07 

07 07 

07 

07 

5 30 



15 

Ditto. 


38 90 

90 

!M) 

3 08 

8 44 

sel068 

1 

Simmons, William 


9 9 

9 

9 


36 

1028 

8 

Scott, James W. 









from 1824 to 









1841, $2 87).... 

13 

13 13 

13 

13 

3 52 



0 

Ditto, Ditto, 3 65. 

17 

17 17 

17 

17 

4 50 


i 

10 

Ditto, Ditto, 3 91. 

18 

18 18 

18 

18 

4 81 


I 

11 

Ditto, Ditto, 2 00. 

12 

12 12 

12 

12 

3 20 


1032 

3 

Ditto, Ditto, 4 (X). 

21 

21 21 

21 

21 

5 05 


1033 

8 

Ditto, Ditto, 0 30. 

29 

29 57 

57 

57 

S 59 

29 67 

435 

30 j 

Sawyer, Joseph it 


1 







Wm., Paving 









tax, on interest 









from Aug. 3, 


10 







1844. 


19 :. 


1 35 


17 54 

120 

9 * 

Stott, Samuel, tax 







Imp 

for o p e n i n g 









allev, interest 


i 







to t>e added 









from January 


93 .' 

30 

30 

■ 



1 

1, 1845. 


48 . 

1 

78 

78 

i 

1 


167 04 


‘‘Daily National Intelligencer. 

Ynl.XXXY. Washington : Wednesday .September *2*2.1 SIT. No. 10788. 

(Same Advertisement.) 

143 “Daily National Intelligencer. 

Yol.XXXY. Washington: Tuesday. Septeml>er *28.1847. No.10793. 

(Same Advertisement.) 

“Daily National Intelligencer. 

Yol.XXXY. Washington : Tuesday. October 5. 1847. No.10799. 


(Same Advertisement.) 
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“Daily National Intelligencer. 

Washington: Tuesday, October 12,1847. 

?!> 

No. 10805. 

< 

Vol.XXXV. 

(Same Advertisement.) 

“Daily National Intelligencer. 
Washington : Tuesday, October 19, 1847. 

No.10811. 

Vol.XXXV. 

(Same Advertisement.) 

“Daily National Intelligencer. 
Washington : Tuesday, October 2(1, 1847. 

No.10817. 

Vol.XXXV. 

(Same Advertisement.) 

“Daily National Intelligencer. 

V ashington : Tuesday. November 2, 1847. 

No. 10823. 

Vol.XXXV. 

(Same Advertisement.) 

“Daily National Intelligencer. 
Washington: Tuesday, November 9, 1847. 

No.10829. 

Vol.XXXV. 

(Same Advertisement.) 

“Daily National Intelligencer. 

Washington: Tuesday, November 10, 1847. 

No. 10835. 

144 

Vol.XXXV. 

(Same Advertisement.) 

“Daily National Intelligencer. 

Washington: Tuesday, November 23, 1847. 

No. 10841. 


(Same Advertisement.) 
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“Daily National Tntellic.encer. 


Vol.XXXV. Washington : Tuesday, November .SO, 1*47. No. 10840. 


(Same Advertisement.) 

‘ Daily National Inteli.ic.kncer. 


Vol.XXXV. Washington : Tuesday. Dec-ember 7, 1*47. No. 10852. 




llliiv 


145 Thereupon, John E. Roller, being first duly sworn, testi¬ 
fied as follows: 

Note.—B y consent of counsel, it is agreed that the former depo¬ 
sition of the witness Roller may be incorporated in the record at this 
point, with the same force and effect as if the same were given to-day. 

The deposition referred to is as follows: 

“I became the owner of these lots 8, 9 and 10. in square 10*28, 
in the fall of 1887. My first connection with them began in July* 
1875, at which time a suit was brought by W. II. Triplett, in the 
circuit court of the county of Shenandoah, Virginia, against (ieorge 
C. Wedderburn and others, claiming that he. Triplett, had been 
wronged or defrauded in the transaction between himself and \\ ed- 
derburn and one M. II. N. Ivendig: that he. 1 riplett. was entitled 
to re-cission of the contract under which he had received ten acres 
of land lying near Woodstock, in Shenandoah county, from those 
gentlemen and had received a conveyance from the heirs of Richard 
Barry from the lots in question in Washington city. I was em¬ 
ployed bv Wedderburn and Kendig to defend that suit, and filed 
their answers and took the depositions that were taken in Virginia, 
and attended the taking of depositions in the city of Washington, 
and we had a protracted and animated controversy over the matter, 
which was settled by decree rendered about 1881 or 1882. That de¬ 
cree was subsequently made the subject of a rehearing, and a 
14b decree of reference was made to a master to ascertain and 
state certain accounts that had become necessary by reason 
of the court’s decree; so that a final decree was not made in the case 
until January, 1888. The result of that litigation was that Triplett 
was given back his property in Virginia, and Wedderburn and Ken¬ 
dig were allowed to take the Washington city property, provided 
they would pay back to Triplett the boot money and also the taxes 
that had been'paid by him from 1875 down to the time of the re¬ 
demption, with the rate of interest, ten per cent., allowed in the 
District of Columbia for such redemption from taxes. Wedderburn 
and Kendig had counsel in this suit, one John Ambler Smith, who 
took no part, however, in the case in Virginia, but simply guarded 
their interests here and conducted some of the correspondence. 






•thTTN ft. ROLtftfc VS. ALLftfc C. CLARK. 


*0. assure my clients of the condition of things I caused 
the deed, which the court directed Irving and Triplett or rather 

imrt° U ^ ? rvin &> because Triplett had conveyed the lots in Wash 

cau^'tlmrei'n"^’ 10 n .' al i e Tr ‘° dge in the P a P ers >■» the chancery 
cause there in escrow, to he delivered to the defendants or their 

ejs when the redemption money had been paid; that deed I caused 

Irving to make to Smith and lodged it in the papers in the c^ 

deem Tl.e'nr derb . Uni ’ T’ Keru,i .g> nor Smith had the monev to re- 
u P operty, and suggestion was made to me that I niifrht 

have the privilege of redemption, provided I would pay the money 

147 ?eit e of'Tl,‘I 6 '" “ nd release thenl fr0111 fees I paid, as a 
dolW f Th“ ffrengement something over four thousand 

vay T , ul " e , kn( ,w a „ al)oul tlle condition of XTtf.sofa! “ 
he payment of taxes were concerned, from 1875 down to 1887 

yeare °/l had bec ’i P aid h - v Triplett or Irving f or , eveni | 

the land had betn^'and bought m'bv'dm DisfricfoPcoT*’ X 
but were redeemed by Irving, and I ^suLque.ufy rlK m S 
money necessary to reimburse him, with tenper cent, interest lint 
ing the pendency of that litigation, from 1875 to 1887 1 was inW ish- 
ngton frequently. I had an aunt who lived on Capitol Hill not 
very far from the property, and I made it my business to look ’af er 

md 6 vith a, !ho!° r f lat tllCV T were >> ot dep^ecaKpon or i.“t 
S , ' ’ thoUgh ’ of courii e, I took no steps to enclose them or 

ert> After I became the owner of the property I got Mr George 
R. Arrington who was a resident of the city up to fast winter hm 

l lX‘ m Tl”“'iS,rE',! < '' l,llll, 1 l * '<"<* for n« orounU 

«ig. of the.,,; f ,, d ", 8 „; v 

the 1 f d ° n i 0t know ' , In die summer of that year I paid a visit to 
the lots, and was surprised to find that the fence had * , 

and that the lots that were formerly from 0 , 0 , 1 ! ', "? destroyed, 

had been filled up above the eve! of Marvland below grade, 

earth taken froi/some lotabTeasX”££^ 7 ^ 
the wagons and the direction from which ™ had Sem!d rn h ° f 

removed n<1 Thee^ffT' 6 ?f ‘ he ^ fr0ln ^h the dirt had beX 
a levd d 'i o intZ? sunk down until it is now about on 
n _ . * _P. tnc fall of that year, I was surorised to finrl 

n^sb, 6 ar ° Und U ' 1 m< l uired of Mr - Myers who had <h,ne this tres 
passing on my property, and was told that Messrs. Moulder and 
u inner, contractors, had gotten permission from Mr. Walter—_ 
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Mr. Simmons: I object to all this testimony as to what he was 
told as hearsay. 

A. (Continuing:) to till up the lots, and that Mr. Walter and 
some coachman with him had built the fence. As the lots were then 
in litigation in tin* equity court. 1 knew that such forcible entry in 
taking possession of them amounted to nothing, and 1 never con¬ 
cerned myself much about it. But on my visits there within the 
last week 1 find that the lots are open again to the commons, and 
I went over them in every direction without let or hindrance from 
anvbodv. I am in possession of those lots to-day, as I claim. I was 
certainly in possession of them when the first equity cause 
119 decided"by Judge llagner, No. 14,4(>8, was instituted and de¬ 

cided by him. Keeurring to the litigation in Woodstock, 
Virginia, between Triplett and \\ edderburn and others, 1 would 
say that during the course of that investigation an abstract of title 
which had been given by one W. 11. Ward, a practitioner of this 
city- 

Mr. Simmons: 1 object to any statement of what Mr. Ward did, 
unless the abstract is produced. 

A. (Continuing:) —was filed in court, in which Mr. Ward ex¬ 
pressed an opinion that the title, though a tax title, could not be 
interfered with. That abstract of title is missing from the papers. 
1 don't know why it can't be found. 1 have looked lor it, but 1 
will file with this deposition Doctor Triplett's own deposition, lie 
was my antagonist in that case, in which it will appear that he ad¬ 
mitted the fact- 

Mr. Simmons: 1 object to the tiling of any deposition taken out¬ 
side of this case. 

A. (Continuing:) During all these years 1 never heard of any 
claimant for these lots, other than the parties who were thus 
fiercely contesting with each other for nearly thirteen years. I 
have paid all taxes since 1 have been the owner, except the present 
year and except the year IN90, which by some oversight was over¬ 
looked, and for which the lots were improperly so returned 
150 delinquent in the name of Joseph S. Irving, and were pur¬ 
chased by Mr. Allen C. Clark. In January, 1894, I sent 
$90.42, which was the exact amount of the taxes, interest, costs and 
penalty, to my brother, W. W. Roller, with instructions to tender 
the same to Mr. Clark and demand an acquittance or release from 
this tax purchase of his. The result is shown by the paper which 
I filed this morning with the deposition of Mr. Loving. 1 was not 
present when the tender was made, and know nothing about what 
was done at that time. I would have paid the taxes for this year, 
but the lots have been transferred, by what right or authority I don’t 
know, from my name to either Lydia lloagland, or Bartow L. 
Walker, 1 think to the latter name. This was an improper trans¬ 
fer, and I shall take steps to set it right. Just here I wish to say 
in reference to the fact that I will show on the records that I am and 
have been attorney for the heirs of James Ward Scott, Jr.; that 
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wheii I first became their counsel I explained mv relations to lots 
8 9 and 10 in square 1028. to them, and they understood mv re- 

mo°n n tho'f n ISt f , m "' onr dea,i "8 s "i'h each other have been 

upon the fullest disclosure on my part of inv claim to these lots. 

^J A ! M . ONS: T ob i C(,t to latter statement on the ground that 
the Scott heirs are not present, and no contract or written evidence 
has been introduced or shown that any such statement or agree- 

ment were made, or that the heirs know of any such state- 
iol ment or agreement. 

.(Ccnhnuins:) T have Riven the names and residence 
of the Scott heirs to every attorney of this city who has asked me 
tor them. I have already Riven them in mv deposition in this 
case, and, if anybody desires, they are at perfect liberty to send to 
them for the accounts of the pcndencv of this suit and of mv con¬ 
nection with it. In reference to the death of John Youhr. the hill 
states that it occurred in 1823. This is an error, as T know that 
from repute in the Vmiiir family, especially those liviiiR in T.oudon 

County and Adams County, in Ohio, with whom T have had some 
communication- 

Mr. Simmons: I object to all this as hearsay and incompetent in 
relation to the death of .Tolm Young 

A. (ContinuinR.) Tie died in 1303. ns will appear both from 
the records of the District and of T.oudon county, too, as well as 
from the repute in the family. T aiRtied in propria persona the 
case of Allen C. Clark vs. Lydia HoaRland et al.. equitv, 14438 
before Judge Ilagner. 1 * ’ 

Mr. Simmons: I object to any statement relating to that ease. 

1 he record itself will show. 

A (Continuing:) And argued it upon the merits of the case 
which were raised by the demurrer to the bill. The decree dismiss^ 

u-n 1 <ase w , as I )ass ? ( ^ u P on tllc merits of the case and dismissed 
the bill upon the merits. 

152 Cross-examination. 

By Mr. Simmons: 

Q. General, as to the dismissal of the bill in Clark vs. TIoagland, 
was it not solely on the ground of multifariousness? A. Judge Ilag¬ 
ner informed me distinctly that be sustained my contention that 
the complainants had been guilty of laches and were not entitled 
to relief in equity. lie also said he was of opinion that there could 
be no bill maintained in a court of equity for partition of lands 
to which the legal title was not clear. Pie made no reference that 
I heard to multifariousness. I don’t think he gave his decision 
on that ground at all. 

Q- ^ as one of the grounds in your demurrer multifarious¬ 
ness. A. It was not. A\ c have a copy of the demurrer here and 
it speaks for itself. 
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Q. Now, General, T want to ask you this: What interest had you 
in this land in 1875? A. None in the world until after the in¬ 
stitution of that suit, and I had no interest in it then. 

Q. What suit do you refer to? A. The suit in the circuit court 
of Shenandoah County, and I had no interest in it then, except that 
' I saw from the beginning that if Doctor Triplett sustained his al¬ 
legations against Wedderhurn and Kendig that they would he com¬ 
pelled to give up Triplett’s land in Virginia to Triplett, and 

153 they he compelled to take the land in Washington and pay 
the hoot money hack to them, and T looked to it as a source 

from which T could get a fee. 

Q. Then you took this land for a debt, did you not? A. T took 
the land for the redemption money and my fee added in. 

Q. What was the redemption money? A. Nearly four thousand 
dollars. 

Q. Did you pay nearly four thousand dollars in cash for this 
land? A. I surely did. 

Q. You sav there that the land was conveyed to Trving. What 
interest had Trving in the land? A. Trving was a near relative of 
Trinlett. Triplett was without means to carry on his operations 
as largelv a< he desired Trving joined him in the purchase of this 
land, and either took a hand interest in it or furnished him some 
money and took a deed for it. 

Q. Then, what did vou get for your sendees, if you paid four 
thousand dollars for the land? A. T got nothing in the world, 
except what T could get for the land over and above the amount T 
paid for it. 

Q. Was Smith ever paid anvthing for his services? A. The 
matter stood just thi< way: Smith was to have something, but after 
it was found to be a tax title which the title examiners would 

154 not pass, and op which T could not get a loan, although the 
monev was loaned to mo with the assurance that T would 

give a trust deed or mortgage upon these lots. T then had to make 
other arrangements at a verv great inconvenience and sacrifice on 
mv part, because T had alreadv gotten the money, and my good 
faith reouired that it should be returned, a* T could not comply, 
and in view of this changed condition of things Smith surrendered 
any claim that be bad. anv right to share in the redemption, if the 
lots were ever redeemed or to a sale of the lots and a division, or 
to the participation in anv profit. 

O. You sav vou were looking after the land when vonr aunt was 
living here. What time was that? A. That began in 1878. T 
should have said that it was an aunt of mv wife, and T was married 
in .Tulv. 1878. 

O. What interest did vou have in looking after it at that date? 
A. Nothing in the world, exeent. as T explained before, it seemed 
to me that as Trinlett was a resident of Shenandoah Countv. and 
Wedderhurn and TCendig were non-residents, that Triplett bad the 
advantage in having the en^e at home—in hi« own home court— 
and that the result of the litigation would be that Wedderhurn and 
Kendig would have to pay for the Washington property. 
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Q. In the event that you would get it? A No sir* that T nmnU 

** tea? awia 

dollars_bv dieck? h . OW (lld you pay this four thousand 

Hf ™ - r-T« 

more ,m ti!f’<o Sllb T equentI y ,0 that (,a ‘e I paid .$11516 

>" .. toVat“iL T ,S«1 Cb^T Tift ° f ‘‘° 8t8 - 

Company for the examination of the title $25 00 ' , 

. . R'^crfon! for their report njl the valuation $10 Zu .Sd 

diTimi'il' r "i < taXeS ’ f .""°" ntin R t0 «>me $75 or $80* arid some ad- 
ditmnal costs amounting to amount $75 or $80. 

{. the money that you paid to Ashford and Tvler & Rutlierfor,! 
was, pan, for the purpose of obtaining a loan on .lle pro^rty" " 

. Q- horn did you pav this money to_this enno at *i 

“g l t;r * mi*" i.h,KwSSi. 1 ■“* 

s j r ^' ° le nmn t,lnt 1,10 title was in at that time? A. Yes, 

Q. You don’t know whether you paid it by check or draft’ A 
l am not sure whether 1 paid it by cheek or draZ It wt paid n 
S / t'T |° 8to to .Philadelphia to get it from a friend there 
156 it J '"'l t0 Z W oodstock in order to get there within 

the friTon m IV t°Pl T ,'K ,h "' aft - the election in 

St* ««***». 

« ork on im n\yn bank T can’t remember now T could tell verv 

out Of It It was known to Doctor Iryintr- it was ’ t; 

wZ7iek e wiv J T n o° S H 7i" ian ' S: *> 'my partner at 

of whom live m wLhlock "" *° Do< ' t ° r Trvln «’ s so ™> ‘wo 

around'tb?™,'' s **‘ c,, tha * eertain parties built a' fence 

o7 t i ''I,, ( 'a fl / n,t " !,s Pen,ling: what suit do you refer 

the iZne'Z Walter 10 t , m '° wn \ b ’ ,iU nround th ere by a man by 
. i- 0 !, ''‘dter and his coachman at the time the <uit w»« 

jwn llr.c; n.,,1 y„„ „„ ;ll i, I(1 i( I.,, .,,,., ...” , . ' "' l 

j£r iau 

'«»r ft itv h ^zz 
ay ssastess? Ihe iime t sm t "" «• 

i .2, ibT* mi * rat- 

S » 5 , the .. a" T t ^ 
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the erode next to the street nil amm l, especially next to Thirteenth 
street ami F street, hut it ran to a ravine like in the center, an 

there it was verv eonsiderablv below the grade. , , 

( Was there any ravine there ' Was not it simply a bottom 
with grass growing in there, where the homes stayed. A. It was 
not a wash, lmt it was something like a little \allo- 

O. A low place in the land. A. Aes, sir. . Y 

(). Now. was any part of it ten feet below the grade. A. At , 

1 should think at the lowest point it was ten feet at leas . 

() That was down towards Fourteenth street. A. It * ,r > 

I might he mistaken about that ; of course, these things ate things 

iji.it o»je man will differ about with others. 

( When von saw that fence in 1H02. was not it a good sub¬ 
stantial fence? A. the time the suits were pending was not a 

good, substantial fence? A. Frankly I don t think it as 

(• What kind of fence was it. A. It was a fence with | me 
*' , „,sts. that's my recollection thought 1 am not sure of that. 

IAS with two planks around it, the lirst some distance from the 
ground, the second a foot above the ground, so that persons 
could get into it easily by climbing over it or through it. but cattle 

l ° l (!* Was not it a fence that would call anybody's attention to the 
fact that the land was enclosed? A. It would serve that purpose, 

1 q'"now. I want to ask you might it not be possible that they 
w ere cedar j>osts and there was a three-phmk tencc around it " 
twelve-inch hoards? A. It might he possible. 1 dun t rcinemd>er 
about the posts: I think 1 have a good recollection about the boards. 

Q (lencral, you represent the heirs of dames W ard Scott m 
suits here, do you? A. T do. 1 represent their interests m all lots 

claimed bv them in this city. „ . . 

Q. (tenoral, are vou the same party who was the defendant to 

a certain suit known as Caruthers et al. vs. Smith et ak, law No. 

k> 7 147* A. Yes, sir. , . . , 

“ i) \ml vou filed an answer in that ease to the scire facias issued 

out of that court against you as terre-tenant? A. Acs. sir; I am 

‘I'o! a r>o P ymi°rememlier in that answer stating that moreover the 
said Irvim r never had anv legal title to the land for the reason that 
it was a tax title, but the title had been conveyed to you 
bv certain heirs of the survivor of Beall and t.antt. A. 
The record in that ease will show exactly what I said. 

O Have vou a copv of the record? A. T have a printed copy 
in my hand, and will' hand the same to you. (Handing same to 

l< "()' yypi you please read from page 5. at the top line, down to the 
signature of John E. Boiler, of that answer? A. (Beading-) 
‘That, moreover, the legal title to said lots of land never was in the 
said Irving, nor in the persons in whose names the lots were as¬ 
sessed and sold for taxes, but was m the heirs at law of Thomas 
Beall, deceased, who was the survivor of himself and John Mackull, 
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•.ml l Z tee ? ‘I’® original proprietors of the District of Columbia 
date, lm i,V r u"'?' 6 ' 1 " aid title to this respondent by deed 

* m*** g *•“■««* 

"«"««IU. I.i. «*. 

t# "» 11 ”>• m »t» I* in. 

UmMlm f .er‘To l” : “‘f, “"'P^naiito -imply want to show 

100 to the e j«:j ^.sret 0 ^:^ t% 

of the answer" wh'iel! nlak'e" 'l'' e '. 'V'’ °' lly . introdl,l ' e * Oiat part 
The Win s! I "'h statements for such purposes. 

understand and' believe umlee".!, " 1C 'V ". ,yself - ‘lint as I 

proprietors to J \J t/antt in V tV' illl<0 ' | " l ‘ lde ‘rum the original 

title to all the hmlis^in the"l)is t Viet"(if i cidm Gc °-’ " ,e '®« al 

these two men as trustees f,» r ■ 1 ^ ()lu, “hia were vested in 
they should conve/to effilS of cT’ V 

inKs of the Capitol,'or I he Presidents 1 Ct^v'V'' 6 hu }r' 
building or for public squares for the „s. ,,'Ai ' oll ' er P ubl ‘c 

and alleys throughout the in-- , ,j ■ ' ho elty - w for streets 

original proprietors fter the Pm- ’ , lw <<,,,vcv to (lie 

•'I ,i~i...;r =,5‘t“S/''“f » «*• 

pnetors to those trustees- and if I „ 1 ( V 1 sC , ^’“al pr<>- 

read the records of this District aright * an * vt lln ^ an(1 <*an 

been made either bv J M (}.,,,</ Th ^‘veyance has never 

Thomas Meall. survivor of thZ in L * '"1 e<lll ’. or ,lle ^ of 

title stands today in the heirs (( f T ? ’ ‘ m< i> l? 1 the nake(1 , legal 

"«?■ ,i“v»“™." “ r ■ rr“ z *» *• 

Kais:^ 

the commissioners at,pointed under the”' f'V'JV Alexander White, 

J- A. L. No. G. • e Examiner, marked Exhibit 

a conveyance by T1 i'oi!J os *iic'!|*f' 0 f"('■ !' fur(,ler > (ila t if that deed is 

“ ri "“ *.. -w« ™5,rs- &5 “5 - 
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ceived the conveyances from the original proprietors, as that orig¬ 
inal trust required them to convey those lots back to the owners 
themselves as I understand it. 

Q. You said that the lots were sold to Mr. Clark in 1891 lor 
taxes? A. Yes, sir; I have so stated. 

Q. You did not offer to redeem those lots until alter two 
16*2 years had elapsed? A. 1 think that’s true, sir; on the 17th 
of January. 1894, is the date of the paper signed by Mr. 
Clark which mv brother turned over to me.” 

The K xaminkr (to the witness) : l)o you desire to state anything 
additional? 

The Witness: There were only two additions which 1 desire to 
make to my testimony as given in 1897). First, as to tin* payment 
of taxes. I have paid all the taxes regularly down to 1907, and 
have the vouchers herewith, which I will have the Examiner to 
note and list, except, now the year 1890. in which year it was as¬ 
sessed in tlie name of Joseph S. Irwin, and in that way it escaped 
my attention, and it went delinquent for that year, and was sold 
by the Collector of 'Paxes as delinquent and was bought by Allen 
C. Clark. 1 have had an animated controversy with Allen C. (dark 
in the courts, the result being a< there shown by a copy of tin* record 
in the case of John K. Holler versus Allen C. (Mark, of which a. 
copy will Ik* made and filed with my deposition. a> a part thereof, 
witii the final result that 1 paid Allen C. (Mark on tin* 17th of Febru¬ 
ary, 1898, $.*>() 1, and some cents in payment of those taxes. With 
that single exception all of my taxes were paid regularly, more or 
less promptly. Sometimes there were some penalties on them. 

As to the possession of those lots, in 1897) or the beginning of 
1899. I employed Kaylor Brothers, of my county, to build a wire 
fence, and that wire fence was built by them in the latter part of 
1897). or the early part of 189B. and I have continued to keep that 
fence in repair from that date to the present. In 1902 1 sent Mr. 

E. M. Schaffer, from my town, to this place, and he repaired 
163 the fence thoroughly; and this is the wire fence to which 
Myers refers in his deposition. 

T wish to add, further, that the original fence was built for me by 
George Arrington, who lived in the city at that time, but who after¬ 
wards removed to the South somewhere, and I can’t give the date 
except as given by these witnesses here, and that fence was there 
until 1892. and then Moulder and Glimmer, as I understood, re¬ 
moved a part of the fence to order to enable them to fill up the lots 
with clay that they were taking from some lots on higher ground 
above there. This was done without my permission, and without 
my authority. Myers told me that they said they would replace it. 
I understood afterwards that Mr. John II. Walter, of the Alabama 
Land Company, had come there iron a colored man and had under¬ 
taken to rebuild that part of the fence which Moulder and Glimmer 
had torn down. I was informed, too. that Moulder and Glimmer 
claimed that they had permission from John IT. Walter to intrude 
upon the property. At that time litigation over these lots was in 
progress and I did not regard a forcible intrusion upon my pos- 
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session as destroying it: and in my former testimony T claimed that. 

I was in possess,. . the property and had been during ZTyeS 

through Mr. Myers. I have had charge of the property "nee T to? 
came «l,e owner m 1887. and have looked after itttt Z dlX 
and faithfully as any man having such property in this city and 
have exercised every possible act of own, Up over it it Us to 


Cross-examination. 

By Mr. Simmons: 


104 Q. \ou don t want to change any of your testimony that 
\ou gave before your lornier deposition? A. I tried to tell 
you exactly what I thought were the facts before, and I do not_ 

it V'o y<,U sa, - (1 tI,en is sti11 tlle truth, is it? A I believe 

it to he the truth, yes, sir. ' 1 ueueve 

JLft! ";. e 7>‘:"M'iion of this sale to Mr. Clark, what did you 

any’ ' f we aiT! '"" "■'! . he '"".l ■ v,,u *‘K'>ed? A. Did we sign 

;V i \ , suppose it is on tile with the papers. K 

M. Don t you know, as a matter of fact, that you and he did sic. 

an agreement and compromise that suit, and he accepted that money 

wi i the agreement and understanding that the acceptance of that 

money and the settlement of the ease should not hale any weight 

against you or against him. or in favor of either one of you’ A I 

don t remember it. \\ hatever the paper says I will stand by. 

Q. Hut didn t you agree to that, (ieneral? A. I say I don’t re- 

vears oliI 'i.wi'Vie , S 'i"""T' 1>le,, |^ ro,neml,e . r <>"'t I am sixtv-four 

\Ceils old, , 10(1 that I can t remember everything. 

Q. Well, whatever agreement that you and Mr. Clark had was it 
in writing between you? A. Surely. ’ 

Q- And it didn’t go to trial? A.' No. 

Q. There was no evidence taken in it at all? A. I don’t think 
there was. 

ltio Q. Mr. William F. Mattingly represented Mr. Clark, didn’t 

n . he /., A ' 1 !•'" 1 '« 1 that. Mr. Mackall represented me. 

- * mi 11 was adjusted between the lawyers? A. Yes sir' friendly 

adjustment; no doubt of that: friendly adjustment ’ ’ J 

ism- ; NT, T’ . < . , i dn ' t >:««' r‘»'e Unit you employed Kaylor Brothers in 
189o to mild a wire fence around there? A. Yes, sir. Just let 
me add this further because this brings it back to me: In building 
that fence they built it over about two or three feet on lot 11 in 
square 1()’_8, which was then claimed by Mr. Davis, or Mr Walter 
one. and somebody for the claimant or'owner of lot 11 sent a man 
there and cut down that, part of it forcibly. I then had it rebuilt 
and moved back clearly within the lot 10 

.Q. Now, General, was not that in 1890? A. Oh, no. It was the 
wire fence that was cut. 

Q. WeH, wasn’t it in 1890 when you sent. Kaylor Brothers to 
{ ai i'r ( '! (e ll P* A. No, it was in 1<S9(>. I have that voucher 
here, Mr. Simmons, and that is the voucher I was looking for I 
picked it out yesterday evening with the idea of having it by me 
and I laid it here to one side. * ’ 
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Mr. Simmons: Well, of course, I would not permit you to put that 

'^'Tcontiniii.iK ) I know it was not in IWHi because mv first 
fence that was huilt hy Mr. Arrington was built of wood NMth posts 
and plank, and there was no wire about it; and there ne\e 
10<; was anv trouble about tlmt fence or any destruction of it until 
Moulder and (dimmer broke down and removed a part ol it, 

<o a< to be enabled to dump their clay on it. _ . r . * 

(). In vour former testimony you said. at paste r> of the record 

in the Coint of Appeals. "I inquired of Mr. Myers who had done t i s 
trespassing on my property, and was told that 

Cummer, contractors. had gotten permission tiom Mi. VV alt* r 
till ill, the lots, and that Mr. Walter and some coachman with Inn 
had hull, the feme. Do you know the date that that was when you 

were testifying? A. lKlh>. 

Q. What month? A. It is right here. March 0, lh.U 

() What page do yuu read from. A- agf •> >. .. n 

q That refers t<> Mr. Ilerrell's testimony. A. It refers o « , 

q Yours was taken sometime after that, wasn t it. A. 1 (an 

onlv go by the printed reeord p v 

n It was in the spring of lMk>. wasn t it. A. » tan om\ g<> > 

. ‘. i i. I i, i\(> no independent recollection, 

the printed iceo . • I j u litigation in the 

(l • V o-, y '1 ki ew that Inch forcible entry in taking possession 

—“i.™” 1-.Vi.. hmmf !-| 

a i ;,if, ' \ i ' 1 i-i<l ii huilt hecattse Mr. Maekall ad Used 
a „ew ten.* unit A. "a1 that 1 should 

" ,e ““JShlnifvwi.te,‘ open no,Oho,is possession of the property, 
U 57 so ll,M Y|\ l ** W .ir.in 1 -‘t l von' stideW'lhV'oti'iny visits there within 

U, if ^ hindrance 

miylHH y ;^ t . x ,n..i.mti.m. .... page <17 of the record 
Q- Now, tinn. . I'nited States, the question wa>. 

list'd in the Supreme <>u • ^ ^ p good substantial 

“When you saw that h-nre ». '*«!«.h « ^ h ' 

fenee? A, the urn^ •• |.>unkly. 1 don't think it was.” 

stantial Into • Whit kind of a fenee was it. Aon an- 

You were then asked. V 1 that’s n.v recollection, though 

swered, "1, — « cnee w h ,\wmWs ‘uo.uti.f it. the first some dis- 
I am not sine ol ,h. • } ld ., f 00 t. ahove the ground, so that 

tance from the gom nd. ^ elinlWnf , „ V er it or through it, 

persons could get u mi,., is'vour answer. A. Yes. 

but cattle could not , S !ir> you took no steps to build a 

Q. Now, from tl.nt tune nt t i' A , did not . 

fence or put any wire it a feme that would serve to call any- 

Q. And you said that • ■ . iro p er ty was enclosed? A. 

S'v a ~ '“ h “ n - 
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Whether H was sufficient to constitute adverse possession, I didn’t 

iftft Sa,V , Sn " Se ,1 1 was °P en to everything else on this earth 
except cattle; people could pass through it anywhere at will 

... ^ Mr E M * ^ehaefer? A. Mr. E. M. Schaefer 

, a ,9 t . lze1 . 1 of Harrisonburg who makes a specialty of building sub¬ 
stantial wire fences. TTe had built many miles of that fenee around 
arms in the . henandoah Valley. TTe builds the fences with a 
painted post and with a brace that is generally aeeepted by the 

farmers as the very best invention in the wav of a wire fence that can 
be had. 


a wn y v , J ^ nl ,li "' 1002? A - To repair the ol.i fance 

\\ ell, did he repair it. or did be put a new one up? A. Well, 

I expect lie pretty nearly put a new one up. because he substituted 
his braces for the old braces. The old braces were made of wire with 
steel washers, and the result of it was that the water would get in 
the mints and rust would eat into tbe wire, and didn’t make a very 
good fenee. tbe first design we had. And Schaefer’s braces were 
made of wood and did not make tbe wire rust and was better. T 

think be put bis braces on it with paint, red at the top and white at 
the bodv. 


Q. V hen did vou get tbe deed from John Ambler Smith? A 
T1 ie record will show. 

Q. November 8. 1887? A. Whatever tbe record shows; T can’t 
remember. 

Q. And that was when you put tbe fence up? A. That was when 
T became tbe owner. As to tbe date of that, fenee. Mr. Sim- 
109 mons, T simply cannot remember it. T have looked for Mr. 
Arrington’s voucher and haven’t been able to find it. 

Q. Did vou put vour fenee up before you filed your deed? A. T 
don’t think T did. though T can’t say bow that was. 

Q. Your deed was not recorded until April 8. 1880? A. Yes. 
That was due to tbe fact that Mr. John Ambler Smith and myself 
had a vcrv vexatious litigation. 

Q. And this deed was deposited in escrow, and you deposited it 
soon after it was delivered, didn’t you? A. Tt was in escrow twice. 
Tt. was in escrow first in tbe suit of Triplett versus Trwin. in the 
circuit court of Woodstock, and as soon as ,T paid tbe purchase 
money there in 1887 it came out of escrow as far as that ease was 
concerned. Then it was a subject of controversy between John 
Ambler Smith and mvself. or bis endorsers rather, on the note, 
and it was not recorded because of that litigation. 

Q. And then, after you recorded your deed, you went and put 
this fenee up? A. T think T put that fenee up in 1887. 

Q. Well . it was tbe latter part of 1887 when the deed was dated? 
A. Yes. sir. 

Q. Did you come down here and put the fenee up before you got 
possession of the deed? A. No. sir; put it up after the date of that 
deed; there is no doubt about that. 

Q. Well, you didn’t put the fenee up until you recorded your 
deed, did you? A. Well. T had practically a conveyance to 
170 me from everybody else hut John Ambler Smith. 

Q. Well, did he have the tax title of record? A. Yes, he did; 
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bv Smith, ami Smith pressed me for the note because he said he was 
in an exceedingly close place, and needed his share of the fees, f 
went on to W o< Mlstock and paid the money 1)00.00 altogether, up¬ 
on the idea that I was having a good title. and then sought to borrow 
tlie monev on the property here and was turned down by the real 
estate men in the city upon the ground that it was a tax title. 1 heu 
1 went to Smith and said to him: “Why. this is only a tax title 
and not good, and 1 am in danger of losing the $*”>00 that I am going 
to pay to you. I think you should give up that note and stay with 
me until we see what can he done with the property. I>nt he had the 
negotiable note and would not give it up. lie transferred it into the 
hands of innocent holders and I had to pay it. 

Q. Then you did not learn that it was a tax title until after you 
had Had tin* title examined and after Smith had gotten his 
17f> note? A. I certainly did not. or 1 would not have been in 
this litigation. 

Q. When did you have it examined? A. 1 didn't have it ex¬ 
amined until I applied to Messrs. Tyler and Rutherford, of this 
city, for a loan on this property in order to repay my friend in 
Philadelphia, who had loaned me the money temporarily. 

Q. And then, as soon as you found out it was a tax title, you had it 
fenced in? A. As soon as 1 found out it was a tax title I undertook 
to protect the title as far ns 1 could, yes. sir. I had acted in good 
faith and had paid the money for the property on the idea that it 
was a good title and no question about it. It had been so pronounced 
by Mr. W. II. Ward, who was a real estate man in this city and a 
lawyer, who was- 

Q. How do you know that. General? A. That was proven in that 
case of Triplett against Irwin. 

(J. Have you got any evidence to show that Mr. Ward had so 
reported that title? A. Yes. sir. a transcript of it I intend to make 
a part of this record here. 

Q. Did you know that the defendant in this ease had acquired 
his title or recorded his deeds to this property before you acquired it 
and before you recorded your deed? A. If T did I don't remember 
it. 

Q. Did you examine the record title at all before you purchased 
this property from Mr. Triplett and Smith and Irwin? A. I 
17b did not. 

Q. You simply took their statements about the title? A. 
I took the statements of Mr. John Ambler Smith and Mr. W\ IT. 
W ard, and the fact that Triplett was a man of intelligence, and the 
Barns were people of repute and standing all served to convince me 
that it was all right. I had no abstract of title made. 

Mr. Simmons: That is all T want to ask you. 

Note.— Signature waived by agreement of counsel. 

J. ARTHUR LYNHAM. 

Examiner. 
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C Tt,?l !!' e United S }:! U T- °c‘<’ber Term, 190.;. 

ExhibU No 4 a ) ne “ lll,Ml ,>V "‘ e marked Complainant’. 

“on. reported "Vn 9th 'llmvmd' Ve" ' lle - <USC ‘. ,f . *' Iason «W>inst Fear- 

ning down to the end t/ .^ T"'!"? ."'V h '' ;l « e 24r »’. . run- 

that the reports of sides i” ' J’* ol ,. ,lle P ur P ose °f allowing 

days were made to the Rea 1L of ' 0 "’.I 1 ?! 0 *' of taxes in those 
were transcribed in a sale* hnnb L- V’- ,e , ? lstri , l .‘ t Columbia, and 
Recorder of Deeds. ep 111 lls °^ Ice > instead of to the 

_ Mr ' and Twompe,ont. ePt “ '* in S ™™**«*l, irrelevant 

Tliompwn 1 against'carroll Vo 1 'T Pi 1 ’”' 0 ' " le <ase of 
preme Court of the United * Stated Z‘ 1 'A °- f 1 le files of the Su " 
States Supreme Court Reports which < 1,1 one °f the United 

Clerk of the Supreme Court an °P -"I l,oen eertified the 

purpo.se. ' " b ,,nd 1 now fi| e it herewith for the same 

(And'KmeVS bv *,£* P. bei "«. " hollv incompetent. 
Exhibit No. 5.) ' ^ aminer. marked Complainant’s 

derburnj which ‘has d^^lwV^filwUn^tK 1 ’ 164 - V “| Mt Wed ' 
Clark against Hoagland for the mm t , • on K»'al case of 

been paid by Joseph S. Irwin m.IfKr’ V **T 'P* 

taxes were unpaid at the time tb it I 1 ' j * n P lett > and what 

paid the $8900 and some dollars* and pr °I Jert y and 

taxes from 1875 down to 1887 ” lowing the payment of 

fr °T '! ,e .cdleetor and assessor of 
184r,. 184(1; 18-17, 1848* and Worth for the toxes of 

wteftS No. 3 in (he office of the 

the record of the same in the Rpni*tpr ,im #r ^ * 16 *? x ( ‘° Pe< ‘ tor , and 

3K Stt «£Hg 

being wholly immaterial incompetent* .ml , evidenee referred to as 
ease, and tending to prove no issue in the else "° P '“ Ce in the 

Exhibits Nos. (> 'uiuU? 0 ^p^'-tively. l" 5 ''" lner ’ " larke<1 Complainant’s 

Corporahonof AVashington t^IUeSd Varry 0 " 8 '" 01 deed fr ° m fhe 
sir. Simmons: For what purpose, may I ask? 

reC ° rd ‘ 
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Mr. Holler: Why, sure; as a valid conveyance of the title. 

Mr. Simmons: In fee simple? 

Mr. Holler: In fee simple. 

Mr. Holler: My otter of the record of the Supreme Court of the 
United States includes, of course, the transcript of the record in the 
original cause of ( lark vs. Iloagland, Equity No. 14408, including 
the bill and demurrer and final decree in said cause. 

Also in equity 1 ”> 141 of Clark against Osborn, including the 
amended bill and the demurrer to the same, and the decree of May 
5, 1890. 

(The hiking of testimony on the part of the complainant was here 
announced as closed.) 

179 Note by the Examiner. —Mr. John E. Roller^ the com¬ 
plainant herein, subsequently mailed to the Examiner orders 
of the Commissioners ol the District ot ( olumbia, dated July /, 18<4, 
and July 22, 1874, respectively, with the request that the same be 
tiled with these depositions on the part of the complainant. I he 
same are appended hereto and marked ( oniplamant s Exhibits No. 8. 

Deposition <Ie Dene K**e of Simon L. So in me rs. 

Filed February 27. 1908. 


Pursuant to the annexed notice. I. C. Elton James, a Notary Public 
in and for the District of Columbia, proceeded on the 2oth day of 
September. A. 1>., 1907, at the ottice of Eco Simmons, Esq., in the 
K el log Building. Washington. 1). C. in the presence of counsel for 
the respective parties, to wit: Eeo Simmons. Esq. and John Hidout, 
Esq. for the plaintiff” and Milton Strasburger, Esq., for the defend¬ 
ant, to take the following deposition, that is to say. Simon E. Som¬ 
mers. a witness of lawful age adduced on behalt ot the plaintiff, being 
first by me duly sworn according to law to toll the tiutli, the whole 
truth and nothing but the truth, in answer to such questions as are 
propounded to him by the parties of the counsel; whereupon the 
said witness testified as follows: 

180 Mr. Milton Strasburger, Columbian Building, Washington, 
1 ) q _ Attorney of Record lor the Defendant John E. 

Roller. 

Please take notice that on the 2oth day of September. 1907 at 
2 o'clock P. M. at my offices Nos. 51-f>2 of the Kellogg Building 1416 
F St,, N. W.. Washington. D. C., 1 will proceed to take the deposi- 
tion of S. E. Summers, a witness on behalt ot the Plaintiff who re¬ 
sides outside of the District of Columbia. Said witness resides 
at Fort Meyer in the state of Virginia. Said deposition will be 
taken before C. E. Janies, Columbian Building, Washington D. C., 
a notary public for the District of Columbia and examiner in Chan¬ 
cery for the Supreme Court of the District ot Columbia, 
cen ioi uie m LE0 SIMMONS, 

Att’u for Plaintiff. 


Copy received Sept. 21, 1907. 
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* 81 Milton Strasburger, Attorney-at-Law. 

Columbian Building, 410 Fifth Street, N. W. 

^ ashixgton, I). C., September 21, 1907. 

Mr. Leo Simmons, City. 

eiSiJ'ss k -"»r 

. 

Yours truly, 

MILTON STRASBURGER. 

1 UO 

2 O’clock P. M., 

Washington, IX C., Sept. 25th, 1907. 

E '< i K elW* 1 1 ti i!' I ‘o' r* \ v r V l '° ( " ,lse ! at lllc of Leo Simmons, 
i-q., Kellog Building, Washington, I). C., for the purpose of fiikiim 

and loin, Ti f, i V’ 1 the 1 ! lM 1 i "u ff ’ 1>re!ie,,t > Leo Simmons, Esq^ 
and John Lidout, Lsq. on behalf of the plaintiff• Mildm 

burger, Esq., on behalf of the .lefendant; whereupon Simon L 

ommus was duly sworn and was examined and testified as follows: 
Diiect examination Simo.x L. Sommers. 

Mr. Strasburger: On behalf of the defendant I i, „i ■ . 

U. the taking of the deposit!.>f Mr. SomnZ on the Sound fe 

U p qli ir 6 ! 6 11 ! lorn,aI . ail(1 defective in that the same doehiot specify 
relative re „„,iee. WgJ 

ifpSS re "«* <**-«- mi re- to 

Mr. Simmons: 

at ArlhigtonI' 11 " ers ’ P>«« "here you reside? -. I reside over 

0. Wliat is your postoffice? A. Arlington. 

. v™ i“ m? Sr.’rei " ”, -* <j- 

E-'et, . .** «*• “ i '« i •"« -x.'swrsw: 

Q. State whether or not, Mr. Sommers, in case of bad or inclem 

183 totkmV T ' Tm he r V b,e “‘tend ‘ b e court hi Wash- 

ington. A. I would be if 1 am not sick. Well, the weather 

would not cut much figure as there are cars all of the wat 
If I am well I would not mind the weather. 

Q. Mr. Sommers, would a letter addressed to vou at Fort Mvps 
be delivered to the safely? A. I can’t say that Cu‘ if miff 

uL H fl far . is >’° ur re « d ence from the reservation known as Fort 

if i li S' " •? th f bulld,n 8 B are at the station, the cemetery etc 
it is called a mile and a quarter; half way to the bridge 
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Mr. Simmons: Mr. Strasburger. are you going to insist upon your 
objection to the taking of this deposition? 

Mr. Strasbiroer : In response to Mr. Simmons request to know 
whether I intend to insist upon the objection heretofore made I will 
sav that if Mr. Simmons persists in taking the deposition in view of 
the objection I will consider the matter hereafter and unless I con¬ 
clude to waive it 1 will move the court to suppress it at least two 
weeks before the case is reached for trial. 

Mr. Simmons: Counsel for plaintiffs, without admitting that the 
objection has any validity, simply asked counsel for the defendant to 
know whether lie would insist upon even presenting such a technical 
proposition, and will therefore proceed with the deposition. 


Mr. Simmons: 

Q. Mr. Sommers, will you please state your age? A. I 
184 will be 84 the 23rd day of next month, if 1 live—83 passed— 
I was horn on the 23rd day of October. 1823. 

Mr. Strashi ruer: You look like you are in pretty good health. 

Mr. Simmons: 

Q. Mr. Sommers, what was your mother's name? A. Susanna 

Young, daughter of Abram Young. 

Q. Will you state what your mother s married name was? A. 

Mrs. John Augustine Sommers. 

(^. State whether or not your mother is living and if dead when 
she died? A. She died in February. 1855; I don't know what day. 
(^. You stated that she was the daughter of Abram Young? A. 

Yes. sir. 

(j state whether or not you have conversed or talked with your 
mother and other relatives iii relation to the family tradition or heir¬ 
ship of Abram Young? 

Mr. Strashi rokr: I object to that as being exceedingly leading 
and suggestive to the witness. 

A. 6. ves. dr. I have heard about that from my mother and 

uncle. . n . .... . 

q What uncle do you refer to? A. Kichard loung. 

(}. When did Kichard Young die? 


185 Mr. Strashi rokr: Cnless the witness knows of his personal 
knowledge I object to that question. A. 1 do know of my 

personal knowledge. ... 

Mr. Strashi ruhr : Then 1 withdraw the objection. 


Mr. Simmons: 

Q State as near as vou can when he died? A. lie died subse¬ 
quent to my mother and she died in February, 1855, but 1 don’t 

know that I can give you the date. , v JO . 

q That is your uncle Richard died after your mother died r A. 

Yes, sir, I think so. 

Q. And your acquaintance with Richard Young: were you well 
acquainted with him? A. T was very well acquainted with him. 

Q. You knew him for a good many years? A. Yes, sir. 






JOHN E. ROLLER VS. ALLEN C. CLARK. 99 

grandfather had? 1 ' * ni ‘ m,v c,11,dren Abram Young, your 

Attsw.i*sa &as: --—-* 

A. I don’t know that all personally. 

conversation with U |!^!h',-r -!i'l l'"* 1 ^‘dements by and 

Young had? P a " d Uncle how many children Abram 

^ng^Ihunder'tliat' Vrs'*' «£!, ^' C a,>s ° , " cc ? f a,,v ev 'donce show- 
180 .o^hran .Yet^S 

tmn is exceedingly leading. R Und U,nt <he <l«es- 

yo^.hVi S e 0, l™t. kn,nVlC,,!i ° ° f "* C "'.'self, hut I can give 

of ?hc J famflv? th ° " , "" W "* VO " ""'lerstand them from the history 
* * * 

you got the' information!' 1 ,hc ,eI1 " s fro '" whom 

a ^uS“e w![ni;'tl^m y ° U ,mv ° M ° ,iR '“ such 

I iiin lJii*on«»]i w i(|, ].: y , . (1 °N*'-oxnniine the witness when 

rupting the witness in that minnor.‘’' W " ki " R aild 

grandfather ''flhron^ /'V'i" n,y n,othcr that "iv 

•lohn 1-iehaVd. SJra^n,^ ,hll,lren ’ Charlei, 

* ™E£K£TZEsJfcf. ,M? *• No ' *• 

Do you know when John rha/l? am - i 
my mother said e * ^°> Slr > °>ily from what 

"■ - **» » 

(f ir 10,1 !‘ c ,IC was under age? A. Yes. sir. 

whrtheTm-'nm i° l,<! "" ed frm " • vo,lr "lother and uncle state 

187 A. She said he Z not mm-rieTX! |° r ^ "7 thiIdren? 
died without issue. ’ fl| at he was under age, and 

Q- When did your fatiier die? A lie died in I'm. i 
quite five years old at that time. ' 1828 ’ 1 was not 

hi,, \ ar ° und ^»^ ]() you re . 

her of little incidents ' 1 rc " ,0,,lber *"g him in quite a num- 

wouid notice his father or'noth 1 ' 0 1 "’" SC tbele a " "" ordinary child 
a civil engineer and he ne t ' K T K around? A. Yes, he was 

& Ohio Canal ,H ’ to '" ake ,hls ( ' anaI here, the Chesapeake 

r 9'»‘ 8,a te how many children your mother had? A v„ • • 
had four boys and two girls. nad - A . Yes, sir; he 

Q. Will you give their name*? A. Yes, sir, Adelina V.-Adelina 
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Virginia—John Wallace. Charles A., Simon L., Abram II. and 
Annie E. 

Q. Adelina V. S ommers, is she living? A. No. sir. 

Q. How long has she been dead? A. 1 don't know exactly; she 

died at the age of 72. . 

Q. About how many years, to the best of your recollection, has 

she been dead? A. T was living in the west, she died heic, 1 was 
living in Illinois; within about ten years, I guess; I think it has 

been at least that. ... 

188 Q. John W. Sommers, is he living? A. He is living. 

Q. Simon L. Sommers, is that yourself? A. Yes. sir. 

Q. Annie E.. is she living? A. She is living and is now in Ken¬ 
tucky. 

Q.’ Ts she married? A. No, sir. she never was. 

Q. Ts Charles A. living? A. No, sir, he died at about the age 

of twenty. 

Q. Was lie married? A. No. sir. he was not married. 

Q. Abram 11. Sommers, is he living? A. No. sir. lie has been 
dead some vears. 

Q. Was iie married? A. O. yes. and left a family, a widow and 

children. . . , . 

Q. How manv children did he leave; just give their names if 
you can? A. TIenrv A.. Charles E.. Taffayette is one. he is dead 
though, died in Wyoming. Walter is living at Rockville, Md. I 
think that is all that is living. 

Q. Just think over it and see if there was another one. A. That 
is four; all hoys. 1 was just trying to think if there was any girls. 
O. yes; yes. there was one girl. Mary : \ don’t know whether she has 
any middle name or not: she was a baby and very young when her 
father died; 1 mean her mother. 

_. I want you to look at this paper that I hand you purporting to 

ho a deed made by Adelina IV Sommers of the District of Co- 
] ,sq himhia. John W . Sommers of Jefferson County. \\ . \ a. and 
Simon 1.. Sommers, and state whether or not you recognize 
vour signature to that paper? 

Mr. Strasrirukr: T object to that on the ground that the attest¬ 
ing witness has not been produced. 

Mr. Simmons: T am not offering that to prove the deed. 

A. Yes, sir. there is my signature. 

Q This deed purports to bear date on September 3rd, 188/, state 
whether or not vour brother Abram Sommers was dead prior to. and 
if so how long prior to that date? 


Mr. Strasmrc.hr: T object to the question as leading. 

A. I cannot sav: T don’t know. 1887. that is 14 years ago. 

Q. It has been about twenty years ago. A. Yes, twenty years ago. 
Q. My question was to ascertain if you knew whether or not vour 
brother Abram 11. Sommers was living at the time you signed this 
deed 1 referred to? 
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Mr Strasbuhoer: I object to that on the ground that the witness 
mors dh'd' " that he ,iocs not remember when Abram II. Som- 

A. I don 1 recall: it has been a good while ago. 

bo was dead a! thaVTime? <1UeS,i,m " " 0t '° ^ " hcn hc *ed, if 

Mr. Stkasiii'rgkr : I object to this question; the witness ha« al 

1<)0 J| ! "s SUl °‘ , ,a V' e " ot know "hen his brother \bram 
1 •><> 1 N, tuners died and this is simply at, attempt to br wbcn 

the witness into varying his testimony. Dat 

think be y waVlivi’ng C,l,C '"'' Cr ; °'' < '°'"' SC ’ y °" cau ’‘ A. I don’t 

at IhaMime ^ lMng l rV' , '^S , ^!:ii" t / ,,! ' , . ; '' ,a( t >' e dead 
because I think I g^ h d^d ^ ^ 

rtULti*: 

deposition I will not cross e.xLnineThe S at £ ° f "‘ is 

SIMON L. SOMMERS 
By C. ELTON JAMES, 

Notary Public, D. C. 

•MILTON STRASKUltOKK. 

Ti’ulhiioiiji for Di fciiilant ,s 

* * * * * 

W ashinoton. |). C., September 14, 100S. 

Monday at 1 o’clock p. m. 

S-:: snax •-sa-ts-- 

Direct examination. 

By Mr. Simmons : 

few d^: Hal1, h0W 0ld are you? A - 1 wil1 be seventy-eight in a 
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Q. Were you in any way con nee led with the District of Columbia 
tax collector’s oflice at any time? A. I was collector from July, 
1807, to Julv, 1800. T was elected in June, 1807, and took the 
otlice the July following. 

Mr. Simmons: I want the Examiner to note upon the record that 
counsel for the defendant does not feel that he is called upon to 
offer this evidence, as it has not any hearing, hut owing to 
102 the great, wide latitude that this case has taken, he is doing 
so to enlighten the court ns much as possible upon the sub¬ 
ject in controversy. 

Mr. Strasiurger: We object to the statement by counsel for the 
defendant. If the testimony proposed to be offered bv the witness 
is not material or competent it should not be oflered. This is by 
no means a moot case, and the court is not sitting for the purpose 
of l>eing instructed on moot questions of law. 

Mr. Simmons; The evidence i.- offered as bearing upon the evi¬ 
dence heretofore offered by the complainant. Claiming that the 
evidence offered by the complainant has no bearing upon the ease, 
vet this is offered for the purpose of showing the condition of 
affairs surrounding the tax collector’s office at the time of the testi¬ 
mony taken by tlie complainant in relation thereto. 

Q. Mr. ITall, state if you had any personal knowledge of the 
procedure in relation to tax sales at tbe time of your incumbency 
as tax collector? A. Well. I always followed the custom of my 
predecessor, as T understood, at the time. 

Q. At the time that you went into the oflice state whether or not 
you met other parties, or found other parties there who were 
familiar with the facts and the procedure of tbe oflice? 

Mr. Strasiurger: That is objected to as an endeavor to elicit 
hearsay statements from other persons as relating to a time which 
could throw no light upon the facts in this case. 

Q. (Continuing:) If you do not understand my question, 
19.*» 1 mean that at the time you took possession there, state 

whether vou found other people there who bad been in the 
office for sometime? 

Mr. Strasiurger: Objected to as leading, and for the reason 
before assigned. 

A. Well, I found the former collector, Mr. Samuel Cross. 
That is the only one, I think, who was in the office previous to my 
coming here. 

Q. As collector? A. As collector. 

Q. But there were other clerks there, were there? A. Oh. yes. 

Q. That remained with you afterwards? A. None remained. 

Q. None remained after vour- A. (Interposing.) I ap¬ 

pointed my clerks. 

Q. Well you didn’t appoint them right away? A. Yes, right 
away. 
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»»* s asa snL-ssr s % «- 

S&SSStrrS 

rein S for , i“ r ‘ why you didn,t make “V, if you had any 

s&SF «*««» X-steS 

th^ntaf' A i' A,ter tlle r ale there was a list made up, a report of 

make up the taxes. 1 ’ a> tlle Assessors now 

Deeds?' " tllC Kegl!i,er 111 an y wuv connected with the Recorder of 

or lA Jp'i,don A o B Maw R: T, ‘ at ^ ° bjeC ' ted l ° 08 calli, 'g for a conclusion 
A. No; City Register. 

District.'fCohlSir^'fVp h i e ,, V ld , M ta the now in the 
bookslor nVihe tax lede rftl, '"! l ^ "f h ° made “P «» 
them up for the Collector ’’ th ° Assess0rs now " lake 

A Q Ye" e 1,01(1 th ° re ' ative position that '*'« Assessor now holds? 

£r£r 1 t 

All. STRASHLRGER ! r _l lltlt is obi octet! tn nn il-. n ■» ,1 

proper foundation has been laid and on tho f ground that no 

1 J II, ‘‘ . .. «•«>* reil< l aloud hy the Examiner.) 

4- 1 d ( !' In ’> kno j v anything about having any report to 

yo?tobdiJ? e ^.^LreSf«'S inR ° r n,le in the ° ffiee tha 't'led 
y o tiie\e mat tneie was one, necessary or unnecessary? 

Mr. Strasburger: That is obiected to for „ i 

given. uujecieci to tor the reasons above 

A. I don’t know of any. 

9 1 At the time that you took possession nr whiio ,r n „ 
tn “' ,rom *"• 
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Mr. Strasburger: That is objected to for the reasons given. 

A. Never saw any. 

Cross-examination. 

By Mr. Roller: 

Q. The report which you say was made to the Register of the 
District of the sales made hv the Collectors—tax sales of real estate 
delinquent for non-payment ol taxes, was contained at the bottom— 
the certificate attached signed by the Collector of Taxes? A. It was 
made up and 1 signed it, whether 1 made it up or one of the clerks. 
Q. It had a certificate, however, at the bottom? A. Yes. 

Q. That was a true report of sales? A. Yes. 

Redirect examination. 

By Mr. Simmons: 

190 Q. This report that you refer to w;is simply a statements 
of the sides made up by you and handed to the Register? 
A. That's all. 

(^. For to enter upon his books a> such Register.'* A. In making 
it up for the next year, and we had to assist him. 

Q. And that was kept, exclusively in the District oflice? A. In 
the Register’s oflice. 

Q. Whose duty it was to make up the list of taxes for the next 
year? A. Yes. 

Recross-examination. 

By Mr. Roller: 

Q. Do you know whether or not these reports of sales were re¬ 
corded in the book kept in the Register’s oflice? A. I don’t know'; 
I don’t know'; it is a long time, forty or fifty years ago. 

Q. Do you know' whether or not the report made by you con¬ 
tained the names of the owners, the numbers of the lots, the taxes 
for which the property was sold, the person to whom sold, and the 
amount for which sold, and the year for which the taxes were due? 

Mr. Sim mons: I object to that question as being wholly irrele¬ 
vant, the witness not being competent to testify to the data con¬ 
tained in his rej)ort, or to know' personally of all of those details. 

A. I take that to be the case. 1 presume that is the way 1 made 

it up. 

197 Q. Have you any recollection one way or the other? A. 
Yes, that is my recollection. 

Note. —Signature waived by agreement of counsel. 

J. ARTHUR LYNHAM, 

Examiner. 
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Of The'defendant)' and being‘'firet^dulv^w''* “ °" the part 

testified as follows: g " * d y sworn > was examined and 

Direct examination. 

By Mr. Simmons: 

A.\ifri r GUInme1 ’ dld y ° U know Mr - Moulder, contractor here? 
partners. What Were y ° U connected with him? A. We were 

ington betwwn n L^ a a n^ U F a Zd 8 Thir^mi! and . ou ‘ "ortheast Wasli- 
that your firm did? A Yes „v T ul ‘ d fourteenth streets 
there. ' eS ’ slr ' 1 r «'ue.nber grading that hill 

kniSha^TwS. that W0S? A ' N °> sir - 1 da not. I don’t 

there, whether you' dittany' (filing ( ^’ l !'!! tl0 ", ol . the land around 
which you graded? ‘ “ ,,y g ° f other land > oilier than that 

and I infdmSle Tbe “ ° bjectod to 08 fading; incompetent 

() w h n s ^ uar o^ a lhe°was grading Cd es ’sir dl<J fiH 30,116 801-083 
Q- Well, do you know anything almiTfifie land . /7 

poking.) I know he did fill some across there; HTn s^eft 

f »dTb!ss ssst w™ d »"< | 

corner of Thirteenth and C l, That would be at the 

Yes, sir, he filled some in there' " Ave " UC md F A. 

filial "bat was the condition of that land at ti c 

filled it—state whether there w.s „i 7. , 1 the (| me you 

from filling it? A No sir tl„r * ' bstiuction to prevent you 
n mi. h , > ' Ir ' "icre was no obstruction J 

Q. There was no obstruction ? A. No sir 

Q. Was there any fencing to stop you? A. No, sir. 

Cross-examination. 

By Mr. Roller: 

1 fr ° m? A- 

Q.BeU^ A V h do f know, si, 

was between E 

199 Sir- Th f l0 ' ver end ™ «» C not a11 high 

F streets? ‘1 TkZE °and 
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Q. Did you do that yourself or did Mr. Moulder do it? A. Mr. 
Moulder done it. 

Q. Were you there when he did it? A. I was not there steady, 
no, sir. 

(). Well, were you there at all? A. Yes, sir, I was there often. 

(). You took part in it, then? A. Well, he looked after the work 
at that time. I really was not looking after the work at that time; 
he looked after the work. 

(). Now, by what authority did you lill up my lots between those 
streets? 


Mr. Simmons: Wait. You don’t need to answer that question. 
It Inis not been shown that he owns the lots. 

Mr. Kollkk: Well, you make all the objection you want. 


A. I don’t know that I filled his lots at all. 

Q. By what authority did you lill any lots there between Mary¬ 
land Avenue and Thirteenth street and F street? 


Mr. Simmons: 1 object to that, 
if he had any authority at all. 


The witness has not been asked 


(). (Continuing:) 1 am asking him now. 


Mr. Simmons: If he has no knowledge of any authority given 
he can state that he does not know what authority Mr. Moulder 
had. 

200 Mr. Roller: 1 object to Mr. Simmons’ objection as a 
suggestion to the witness. 

Mr. Simmons: I object to the complainant in this case, the at¬ 
titude that he has taken towards the witness. 

Mr. Roller: 1 am not taking any attitude; I want to know the 


Mr. Simmons: And the domineering manner in which he shook 
his fist at the witness. 

The W itness: Yes, I don’t want you to shake your fist at me, 
because I don’t know anything about this man’s business. You 
know I didn’t come here to light and I ain’t going to light with 


you. 

Mr. Roller: The complainant has not shaken his list; he is 
using his index linger and made a gesture and spoke with emphasis. 

The WTtni css: l don t see why you should get mad with me; I 
haven’t done anything to you that I know of. 

Mr. Roller: Well, we will see what you have done here. 

(The pending question was read aloud by the Examiner.) 


A. I don’t know, sir. 

Q. W ere you there when they first began to haul? A. I am not 
positive that I was. 

Q. Are you able to say that those lots were not enclosed with a 
fence then, of your own knowledge? A. Yes, sir, I am. 

Q. How long had you seen them before that time? A. How 
long before? Frequently; right straight along; I was out there 
often. 





201 sir.^’ Had ther ° ,ICen 110 fenee around those lots? A. No, 
Q.. Had you never seen a fence around those lots? A Nn 

A Q 0h, ?d ( mTkn!!ni,e'!^ ^ij*^ (\ om 1887 to’ 1802? 

,^, n tojira F™. 

from my memory. " 'l" es ' 1011 <•« ‘hot kind, that is, 

Si teSiU 1 is, il,n t Jr 1 "* «'*' »«- Sri 

graded. e(1 " ent1 ' beforc tha ‘ was ever thought of being 

1' he mistaken about that? \ tu, * • 
mony, sir. inat • A - 1 hat is not my testi- 

fence there five' vears < 'r!,'i'!,°To Victim ^h't n0t fl ‘n ,V ,hcro wns no 
do Jl’ t know whether he filled them lot.* 0 ''' ° ° d them ’ and 1 

see what lots now shall we under ton!lV beR1,lnin £- th ^h and 

Moulder filled hv removal nfrVr." "'T ° avinff that Mr. 

202 E and F and Thirteenth and 'f f '7" n’' 1 * s( l nare between 
‘he lots on M n ? I n Ff >»rtoenth streets, down to 

F o r Mv,r„ A T 

No. sir,’ T am nof'positive ICVSltr nr "° t? 

there is some people came after him t 0t ‘ s * 10r0, T know 

water holes over there and ho fill , n fi ? me TT111(1 holes and 

filled any certain lolsthe 0 co Id nTJ"' f ? P h{ "!i '* 

say that, because T nm nni ?]• n ? t ,a - v * T w °nld not like to 

,.K,‘r,r>» '*«■ > *.s 

■»«.««? "E’b ttit «*» "»«■ 

!^S.3Hr *s 

onl>- graded the upperVl and filled the Inter end. y ° U ^ IIe 

Soffit’ 
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203 Q. The firm, then, of Moulder and Gummel is composed 
of yourself and Mr. Moulder? A. Yes, sir. # 

Q. If that firm filled those lots 8, 9 and 10. square 1028, which 
is between Thirteenth and F and Maryland Avenue and Fourteenth 
street, then your firm did the filling? A. I suppose so, if we filled 


Q. Now. since you don’t know whether there were any lots at all 
filled by your firm, you don’t know whether the lots in controversy 
here were enclosed or not? A. I know there was not any of them 
lots around there enclosed, as far as that ; there was no fence along 
there; it was an open commons, lhere was no tence there at all, 
it was all open. There was some hog pens and things up there. 

Q. Whose hog pens were they? A. I don’t know, sir. 

Q. What do you mean by “things?” A. Oh, there is plenty of 

old rubbish around on the lots there. 

Q. What kind of rubbish? A. Well, they used to haul bricks 

there and break them up at that time, and stone. 

0. Did you see any sand there? A. Yes, there was sand there 


Q See any horses grazing there? A. No, I don’t think there 
was anv grazing there at all. 

204 Q. S ee any lumber stacked there? A. There might have 
been; 1 would not like to say now. I don t know whether 

there was lumber there or not. I suppose, though, there was some 
old lumber around there. 

Q Did you find out who had this lumber and this sand and this 
stone? A. What did 1 want to find out for? That didn’t con¬ 
cern me; 1 was not interested in that. 

Q. Did you ask permission of anybody to put that dirt on those 

lots? A. T didn’t put none there, sir. 

Q Did your firm ask permission of any one to put it there? A. 

I suppose they did, if they put it there. 

q Who did they get their permission from? A. You will have 

to go to see Mr. Moulder about that. 

Q. Mr. Moulder is dead, isn’t he? A. Yes, sir. 

(y pi,] you know Mr. George K. Arrington? A. I don’t re¬ 
member that T did. 

Q. Who lived in the southeast? Did you ever know of his 
building a fence around any lots in that neighborhood? A. No, 
sir. 

Q. Never sa*v any lots that were enclosed by a fence built by Mr. 
Arrington? A. No. sir. 

Q. Didn’t see a fence with posts and stringers and cross-pieces 
enclosing lots 8. 9 and 10. in square 1028, at the corner of 

205 Maryland Avenue and Thirteenth street and F street, from 
1887 to 1892? 

Mr. Simmons: T object to tbe question, as the witness has not 
testified to any specific lots; it is not in rebuttal to what was testi¬ 
fied to in chief. His testimony was that he had dumped some dirt 
on the square- 

Mr. Strasrurcer: It is not necessary to repeat his testimony. 
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Mr. Simmons: Now, wait a minute, I am examining m v witr 

Mi. Sikamjlrger: Me object to Mr. Simmons repeating on the 

he^iV' !, ! n C w,tncs Vr tifi r 1 to - Tll ° witn ^ ^members what 
•* l tlle counsel tor the complainant, knows what lie said 
it is not necessary to reiterate it. dJU * 

Mi. Simmons: Are you through now? 

Mr. Strasburger: Yes. 

Mr. Simmons: The witness lia.l testified that he dumped <iirt - 

wn "'\hnTn! l u: "‘° 7 1 'i‘,' rc behvce ' 1 Thirteenth and Four- 

S'ific lot A ' CnUC i "" 1 h «"***’ didn't niention any 

(The pending question was read aloud by the Examiner.) 

A. T don't, even know the lots, sir. 

By Mr. Roller: 

Q. Do you mean to say that you never saw a fen," at 
1892? < '° r " 0, "- : " 1,10 those streets from 188? to 

Mr. Simmons: I ohjeet to that on (ho grounds_ 

gr^dinV Kni 1 when > T' thnt that done that 

any fair here That't\! "* """ Bn,,li 1 "« 1 don’t remember 
i , U1CIC -. Jli.U is the answer to that furt,Imr T 

'now what year it was. I would have to go and look that un* T 
don t remember the year at all. p ’ 1 

Q. And that is ail you mean to sav? V «i r „n t 

have to sav. * * • 1 ^ bll > tnat is all I 

thmi;'di\ > wa„; , to’asJ?: n ' en ' lM ‘ r fe,K ' C " ,cre " hel > Moulder- 

witnes?w!;' V waiU t ,f C of Mature of the 

•J. ARTHUR LYNHAM, 

Examiner. 

owm T^nlf’ n |*hpr E fi~t C ? y tK - tlle defendant and a witness in his 
follows: ’ 8 <l " ly worn " as examined and testified as 

Direct examination. 

By Mr. Simmons: 

they wfil imt'deiivThaf 1 ’ 6 T 'j? 1 »PP«« 

this hUgatt? 0 " kn ° W When you ;w l uired property in 
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207 Mr. Roller: Objected to ; irrelevant. 

A. In the latter part of the year 1887. 

(J. 1 oiler you or show you a paper. State what that is and 
whether or not that is the deed that conveyed to you part of the 
interest which you hold? (Handing witness paper.) A. This 
is one of the deeds. 


Mr. Simmons: I haven’t offered the deed yet. 

Mr. Roller: You made it a part of your question. I submit 
that puts it in our hands. 

Mr. Strasim’Rgkr : We object to any evidence in regard to this 
instrument, unless it is duly proven. 

Mr. Simmons: The instrument # is shown the witness for the 
purpose of refreshing his recollection as to when he acquired this 
property; no other purpose. 

Mr. Strasri'roer: We claim that he never did acquire it. 

Q. Having refreshed your recollection, now. Mr. Clark, please 
state when you acquired the interest you claim in this projiertv? 

Mr. Strasiu roll : We object to that on the ground that it calls 
for a conclusion of law and better evidence exists. 


(Continuing:) In order to satisfy my friends, when you 
took title or deed to this property—first took title or deed to this 
property and began to claim title thereto? A. At the date of this 
deed, in September. 1887. 

Q. State. Mr Clark, if you were the party who filed a suit for 
the partition of this property in the early part of—sometime 
208 in 1808? A. My recollection is that l filed a suit for par¬ 
tition in Januarv. 1895. It is possible I am mistaken in the 

date. 


Mr. Roller: The answer is objected to on the ground that better 
evidence exists. 

Q. Assuming that there was a hill filed bv you and your wife 
for partition of this property, known as equity cause No. 15141, 
on November 24. 1898. you are the same party who filed that bill? 
A. I am. 

Q. Mr. Clark, there is a bill filed for partition of this property 
in 1898, and it is sworn to before Appleton P. Clark on the 14th 
of January. 1893. You were the plaintiff in that bill, were you? 
A. I was the complainant in that bill, yes. 

Q. At the time that you filed that partition suit were you fa¬ 
miliar with this land, the location of it and how it was situated? 
A. 1 was familiar with the location, yes. 

Q. Well, describe the condition—topographical condition—was 
it level or below grade, or how? A. At that time it was. I can’t 
state definitely whether the propertv at the time of filing that bill 
was above or below grade, but. to the best of my belief, it was on 
grade: had been graded. 

Q. At the time you filed that suit who was in possession of the 
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Eir'Jihe^L''.hie 1 " ^ ! ‘ i °" of the P ro P ert >’> """> othere, 

200 inMH-uirhl^^ihf 16 ,? 0 ,'' ° bje(ted to because irrelevant and 
been settled oj VClT™’ " ,,m,,er ,MW ill *' ea ‘ 1 y 

iri^witn r es> C pa,!'er')’ ,jk l!‘i" 'TYr’ stjlte " -1 ? at that is? (Hand- 
in which John F Holler i ti p !' i ' tl ° n 1,1 C< 1"".V ‘"'Use No. 17885, 

Sir - Vi.TSS3S.Ti ss 

t,Jlr atsr«r 

l>e stricken out. ’ 11,(1 1 10ve tili U the answer 

enSe/iuhl'^iveen' 1 Ul!i;' c'TTrk ' Y"'" « stipulation 

solicitors for John E Roller' k <w<l. Mnckoll and Maedel. as 

w vsz tvi of ,he 

• Exhibit No. 1.) * examiner, marked Defendant’s 

to lw.&“lS n f^i^/^ lf |«'l-er in evidence is objected 
entire record of the suit is better PV i,W. Ti™ 1fir( ? un(J that the 
a complete record should be tiled •md < t°l /‘ ln t ] 11S s,I P llIat »on, and 
testimony of the ..pliant i( the 

Mr. Simmons: Well, as tending to rebut. 

Q ’ M filed C vo r u,’ suit? "T'well T?’ lT ,his llro I ,or, y after you 
•210 definiteness, only'las a wJj m *\™ an * wer "'at with any 
say-- - ’ onI > 08 a guess I should 

Mr WnrnaKn: We object to the witness making a guess 

A should sav three or four times a fear ' 

Mr. STKasnuBCKn: We move that the guess be stricken out' 
did y0H SCC " 1,1 Oc,obcr - 1888, or in the year 1898? ' A. I 

Mr.^rrusm uoK,, : That is objected to as leading. 

tention to it especially at That'thne"" T j t ~"" hat (allc<1 your at- 
property, to ascertain - about its enclosure mT'i ° Ut v,ew this 
section and viewed that and other n™, ’ • 1 w f nt °" ( in that 

terested. " °" ler Property in which I was in- 

tinie? D A.'l°did takC Stq>S t0 ' vards having it. enclosed at that 

Mr. Strasburoer : Objected to as leading 

Q. Fo, «, mhing y .„ r , „ t you 
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to look at that paper and state whether or not it refreshes your 
recollection as to the particular time and instance. (Handing wit¬ 
ness paper.) A. It does. 

Q. Now, having had your recollection refreshed by that paper, 
state what condition you found that property in at the time? 

Mr. Strasrurger: We object to any evidence in regard 
211 to the witness’ refreshing his recollection by this paper, on 
the ground that no foundation has been laid for it. 

(). (Continuing:) Yon can state what the paper is. Mr. (dark, 
for the purpose of- 

Mr. Strasburger: We object to that on the ground that the 
paper will speak for itself, and, at the proper time, we will move 
that the answer be stricken out. 


A. This is a pm] him I ion I ron i I. I». Ilursev to enclo>e tin* lots 
8, 9 and 10, square 1028. Also another proposition to erect on 
the property, l>esides the enclosure, an ollice structure. 

Q. How did you get pos>c>sion of that letter? A. 1 had a con¬ 
ference with Mr. Ilursev. and Mr. Ilursev made the proposition for 
Mr. Simmons, and Mr. Simmons, my attorney, passed it over to me 
to act upon. 


Mr. Strasrurger: We object 
dcntlv matters of hearsay. 

*/ t 


to the answer as setting 


forth evi- 


Q. In whose possession has that letter been since it was handed 
over to you? A. It has been in my possession continuously until 
within a few days. 

Q. Now. at the date of that letter, state when you saw this prop- 
erty what was its condition? A. At the date of that letter the 
property had been filled in, and it was uninclosed, and there was a 
foot-path across it made by persons making a short cut. 

Q. In other words, at the date of that letter, at the time you 
saw it, just before the letter was written, there was no inclosure 
there at all? A. No inclosure, no. 

212 Mr. Strasrurger: Objected to as leading. 


Q. Mr. Clark, there has been some question raised by the com¬ 
plainant in this case about your not paying taxes on this property 
from the time you acquired it. State your reasons for not doing so? 

Mr. Strasrurger: This is objected to as the witness cannot place 
on the record what may or may not have actuated him in doing or 
refraining from doing any particular thing. 

Mr. Simmons: There is a charge in the hill that the defendant 
has been guilty of laches in not enforcing his right. The evidence 
is offered for the purpose of showing that the defendant acted in 
every way consistent with his position in the matter. 

(The pending question was read aloud by the Examiner.) 

A. There has been no time that I could pay the taxes on my 
proportionate interest, I conceived the idea of buying the prop- 
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erty in at tax sale and holding that for some future adjustment but 
I found I could not do that very well. J ’ “ ' 

Mr. Sim mo. ns: I offer that letter in evidence, if you want it It 
smply encumbers the record. It was shown the witness for the pur- 
pose of refreshing his recollection. ^ 

Exhibit No-Vr™ ' S filCd b> ’ thC Exan,iner - “larked Defendant’s 

i- nit t ’ TRASBUI{0ER : "e object to the letter on the ground that it 
is not proven, and it is not competent for any purpose 

SI?* whether or not you have made any effort 

2U t0 tins matter of taxes paid by the ..ainant to this 

property—offered to reimburse him in any way? 

Mr. Strasburger: Objected to as leading. 

■ "V 1 proposed to General Holler an adjustment of our interests 
has been'Cided n,e year< “ 8 °’ Ub ° U ‘ ^ ° f U,e stipulation that 

Cross-examination. 

By Mr. Roller : 

(}. Do you mean by your last answer that you offered to com¬ 
promise with tlie complainant John E. Roller'’ \ i .. 

fio*' ““It we adjust our interests in the matter on the baos’of 
compromise. It was made in the office of William F Mittinidv in 
the presence of Mr. William F. Mattingly. ' g ' y ’ in 

• Q. Who did Mr. Mattingly represent? A. lie represented myself 
tll ,S' 'r ° WaS tbcie with the complainant Roller? A. There was 
tlnee of us present, Mr. Mattingly and General Roller and myself 
Q. Do you wish to be understood as saying that you then and 
here offered to repay to John E. Roller tl.e'taxes which had ami 
n that piopcity prior to that date, with interest, as allowed bv law 

TVdL’f no Ti t0 7 lli< i he r ll(1 f f 'v l,, y «*»■", With inte 

, V not - 1 oltere<1 t0 "U'ke an adjustment of our in 

terests upon no definite line. 111 

oi a & No definite fine? A No definite line. 

o> ^ P ld d1,1 E ' Roller indicate a willingness to take steps 
toward a compromise or decline? A. lie took no steps 

Q. What reply did he give you there? A. To the best of mv 
recollection, he replied that he would not do anything y 

4. > ou say that you could not pay taxes on an'midi-vided in¬ 
terest in the property? A. That is what I said, yes, si" 

y ° u 'uu buy tlie property at a tax sale? A. I did. 

You bought the entire property at tax sale? A I did 

you? A 0U I did! ln,ereSt 8nd that of your owners, as claimed by 

tw\ An<i fT get a deed for the entire property under 

that tax .sale? A. I did not. Never had such an intention. 

you? Y ° d “ kW SUlt ° Ver “ bef0Fe if could be redeemed from 
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Mr. Simmons: I object to that question as being wholly irrele¬ 
vant and immaterial to any proposition here, and, for the further 
grounds, that the witness, who claimed to own the property or an 
undivided interest in it, had a right to refute the claim of a person 
whom he contended had no claim in it or right to redeem it. 

A. 1 declined to dispose of the tax sale certificate to any one who 
had an inimical interest to me. 

Q. A tender was made to you for the amount that you had 
*215 paid at this tax sale, with interest, was it not? A. By way of 
purchase only. 

Q. Wi is it made to you to redeem the property? A. No, sir. 

Q. J* not that the way the proof stands in that case of Holler 
against Clark? A. That is not the way 1 understand it. 

(^. You lix the date when you sav these lots were vacant as 
October 25, 1898, by the letter of Mr. Bursey to Mr. Simmons, is 
that correct? A. Yes, sir. 

( l . It appears, Mr. Clark, that you are a large land owner in the 
District. Could you not be mistaken as to that letter referring to 
these lots? A. 1 could not be. 1 am positive about it. 

Q. It was these lots 8, 9 and 10, square 102b that were uninclosed 
on the 25th of October, 1898? A. They were uninclosed at the date 
of that letter. 

Q. And a foot-path across them? A. A foot-path, yes, sir. 

Q. Did you see no wire fence at that time across those lots— 
around those lots I mean, or any part of them? A. There was no 
wire fence; it was not enclosed at that time. 

0. Did you see any remains of a wire fence that had enclosed 
those lots at that time? A. 1 can't answer that positively. There 
might be some wire on the property. 

Q. Did you see a wire fence which had enclosed a part qf lot 11, 
and which the owner or claimant of lot 11 had cut down on that 
side next to his lot? A. I don't recall about tbe enclosure to 
lot 11. 


210 Q. There is a wire fence around it today, is there not? 

A. 1 could not answer that. I haven’t been out in that 
neighborhood for quite a while. 

Q. When you last saw it was there any wire fence around it? 
Mr. Simmons: I object to that as immaterial. 



A. I could not answer that. 

q. iiow long has it been since you observed an enclosure about 
it. A. You mean around which property? 

Q. Around lots 8, 9 and 10, square 1028, or a larger part of 
them? A. My impression is that there is a board fence around the 
property now. but 1 haven’t viewed this property especially for 
some time. 

Q. If it is shown that there was a wire fence built around those 
lots in 1897 and standing in 1898, then would you admit that your 
letter of Mr. Bursey's to Mr. Leo Simmons related to some other 
property or not? A. At the date of that letter, and some little while 
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before, at least, that, property was uninclosed. I went out several 
times to see it especially. 

Q. It secmsthat you bought the interest of Fayette V. Rummers in 

September. 1887. m a number of lots? A. Yes. all of the interests of 
John Young. 

t ^ 0L j ER . ( to ^ r - Simmons) : I call upon you to leave a copy 
of that deed with the Examiner. J 

„ 9/ ^ r ° u P* 1 ^ fbe price named in that deed for the interest 
of that party as an heir of John Young in the various lots 
named in that deed? 

Mi. Simmons: I object to that as being wholly irrelevant It is 
further shown that this deed was only a small interest—of the 
amount of the interest acquired by the'defendant. The deed was 
only referred to for the purpose of refreshing bis recollection, and 
not being all the deeds under which he claims. 

Mr. Roller: W ell. T will put a copy of it in evidence, if neces¬ 
sary, and make it a part of my question, you understand. 

(The pending question was read aloud by the Examiner.) 

A. T believe that is the correct consideration. 

Q. At the date of that deed were lots 8, 0 and 10 in square 1028, 
enclosed or not? A. They were not enclosed. 

Q. When were they first enclosed after that? A. Shortly be- 
foie the filing of the first partition suit, in which 1 was complainant. 

Q. W ho enclosed them at that time? A. They were enclosed bv 
the parties who held jointly with me, Mr. Walker or Mr. Walter. 

Q. ITow long before you filed that partition suit? A. I think it 
was a very short time; T could not state that definitely. 

Q. Had there ever been a fence there before that? A. Not to 
my knowledge. 

Q. Do you know nothing of the fence around those lots in 1887? 
A. T do not. 

218 Q. Do you know anything of the destruction of the fence 
built there in 1887. which remained up to just a short period 
before you filed your original suit for partition? A. I do not. 

Q. Do you know anything about a fence built by Mr George R 
Arrington around these lots 8, 0 and 10. square 1028, in 1887? A. 

I do not. 

Q. b)o you know anything about that fence having been broken* 
down by Messes. Moulder and Gummel, contractors, who filled up 
the lots 8, 0 and 10. square 1028, with earth moved from the square 
just south of it? A. 1 don’t know anything about the fence at all. 

Q. Do you know anything about Moulder and Gummel having 
filled up the lots? A. I do not. 

Q. Was it done with your authority? A. T know nothing about 
the filling up of the lots. 

Agreeably to the stipulation of counsel, the signature of the witness 
was waived. 

J. ARTHUR LYNHAM, 

Examiner . 
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Thereupon, John E. Roller, having been heretofore duly sworn, 
was recalled and further interrogated. 


Bv Mr. Simmons: 

Q. You were the attorney for the heirs of James Ward 
219 Scott, in the suit of ejectment to recover some of the land 
which they claimed title to in our court within the last year? 
A. Yes, in four or five suits. 

Q. The one I especially refer to is the one in which Mr. Mosby 
Williams and Mr. Williamson represented the defendant? A. 
Scott against TIerrell. 

Q. In that case your grounds of opposition to the tax title they 
offered was that there had been no report to the Collector of Taxes, 
was it not? 

Mr. Strasbcroer : 1 object to that on the ground that it is im¬ 
material and has no bearing on this case: and, further, on the 
ground that the record is the best evidence. 

A. T don’t remember. 

Q. Ts it not a fact that that is one of the grounds that you urged r 


Mr. Strasiu roer : Same objection. 

A. T don’t remember: the record will show, and T stand by that. 

Q. Assuming that that was the ground—one of the grounds why 
do you make a distinction in this case and claim that report was 
unnecessary, or was not made—in that case you urged that there 
was none made of the same date as tax sales in this case? 

Mr. Stuasiu rc.er: The hypothetical question is objected to on the 
ground that no foundation has been laid. 

A 1 can’t remember whether T did this or not. but it would he 
«ureiv mv dutv. as counsel for the Scotts. to make such an objection, 

' when T find that reputable attorneys, like Mr. Simmons, ear- 
2*>0 nestly believe that this i< a good objection to a tax deed of 
that date, and no lawyer can tell in advance what the decis¬ 
ions of the courts may be on a question like that: and I would have 
failed in mv dutv if T had not raised the question, although 1 might 
not have believed in its validity as a lawyer. That is often done, as 
T understand, bv lawvers. who raise the point out of abundant cau¬ 
tion. from a sense of'dutv. But my position as to this tax deed in 
this case has been consistent, uniformly asserted openly and above 
hoard to everybody with whom T came in contact, Mr. Simmons 

mchided.vour nnswer t() a sn p to revive a judgment against John 
Vnihler Smith against you as terre-tenant Caruthers et ah against 
Smith et ah. Xo. 27147. vou stated that John Ambler Smith had no 
interest in the property. A. Mr. Simmons does not understand my 
answer in that case correctly, nor does he recall what T ha\e said 
heretofore in reference to that matter as shown in the very record 
in the Supreme Court of the I nited States which he holds in nis 
hands. I will state again- 
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Mr. Simmons: Now, I object to the witness going on to state 
1 simply asked the question did he not state in that suit, in a reply 
l<> thiil suit that suit to revive (lie judgment, that. John Ambler 
> until simply took the title as a means of eonvevance from one 
person to another, and that he had no benefieial interest in it. 

Q. Did you not state that? A. I surelv did state that; I surely 
did; yes, sir. ' J 

Q. Then, why did you state that, knowing at the time that you 
Dnd paid John Ambler Smith $500 for his title, for the inter- 
— 1 est that he had in it, as you have admitted sinee in this suit? 

A. T had not paid John Ambler Smith at that time and did 
not expect to pnv him. 

Q. TTo had already made deeds to you, had he not? A. He Had 
made a deed of acquittance, as you will see there. 

Q. Well, didn’t you give him at that time a note for the $500 
as you testified before? A. Yes. and contested it very earnestly on 
the ground that T did not owe him anything. 

Q. And you had at that time given him a note? A. T had. 

Q. For $500. and yet you stated that he had no interest in it? A. 
i es. sir. and had gone to Mr. Smith and claimed that T did not 
owe him that money justly and fairly, and he had agreed to return 
me inv money as soon as he could get it in his possession. 

Q. The deed from John Ambler Smith to you was made Novem¬ 
ber. 1RR7. and the deed from Trwin to Smith was September 10. 
1RR7. W hen did a on give him that note— at the time he cave you 
the deed? A. T have already testified on that point, that it was as 
T came through Washington—that T had been to Philadelnhla to 
raise the money, which was necessary to pay to Trwin. the hoot 
m°ne\. and the amount which he had paid for taxes on the property. 

and coming hack through Washington on mv way hack to 
222 \\ oodstock. Virginia, where T was to pay Trwin his money, T 

met Mr. Smith, and he said that he needed money hadlv. 

Mr. Stmmoxs: T object to that. 

. (funtinuingA And offered to take so much for his supposed 
interest, and that was the time T gave him the note, in September, 
1SS7. or August. 1887—no. November. 1887. because it was the day 
of the November election in the City of Philadelphia, T know that, 

I he election was going on. 

Q. And he agreed then to make a deed to you? A. TTe agreed 
then- h 

Q. To convey the property to you? A. That he would give me 
an acquittance of the property and the deed would then he made to 
me. Tt was in the next two weeks or a month that Messrs. Tyler and 
Rutherford, through the title examiner, reported that my title was 
worthless, as they thought, as being a tax title; and that ended my 
negotiation with them to place a loan on the property. 

Q. How often has the counsel for the defendant in this case and 
as representing the defendant and other parties in the equity suit 
for partition, as trustee, offered to refund to you all the taxes paid 
by you, with interest? A. They never have done it once. Mr. 
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Simmons has made that, claim before hut it is not correct in fact. 
He never has offered to do it. The only thing that ever passed be¬ 
tween myself and Mr. Clark or Mr. Simmons was what occurred in 
Mr. Mattingly's office, as detailed 1>v Mr. Clark. 

223 Q. Are von willing now to accept your taxes and interest? 

Mr. Strasih roer : I object to that as being entirely immaterial 
and incompetent, and instruct the witness not to answer, unless he 
desires to. 

A. Why. no: hardly. At this date, after having fought the battle 
to the finish, and having my title proved so that it cannot be over¬ 
turned. 

Q. Do vou mean to say that counsel for Clark, and as trustee for 
these other parties. T.eo Simmons, has not offered you on several 
occasions to refund to you the taxes in this case, or t*> adilist the 
matter with vou on an amicable arrangement? A. T say that they 
have said several times that they would make a compromise, but as 
to offering to pay me the taxes on that property, they never have. 

Q. Do vou mean to say that counsel did not offer to adjust this 
matter with vou. so that you would not lose anything by the pay¬ 
ment of taxes? 


Mr. Strasrprc.er : T object to that as being ambiguous. 

A. I never heard of that until Mr. Simmons put it in hi> brief 
in one of tbc eases, either before tbc Court of Appeals of tbe Dis¬ 
trict of Columbia, or before tbe Supreme Court of tbe United States, 
or both, and in both instances T denied it at once and emphatically, 
as T do now. 

Q. Did vou ever offer or state to Mr. Simmons, or anybody rep¬ 
resenting these parties, that you would take the amount of taxes 
paid by you. with interest? 

Mr. Strasrproer : T object to that on the ground that it was not 
encumbent upon Ooneral boiler to make any offers to eoun- 
221 sel in this ease. 

A. T never have made any such statement as that. 

Q* Notwithstanding you saw that statement in the record, that 
such an offer had been made? A. Why surelv. that was a different 
proposition from tbe question whether or not I had made an offer to 
them. T never made an offer to them. On the contrary, T knew 
that unless tbe Supreme Court of tbe United States went back on 
its rulings that that tax title would be held valid, as T know it now. 


Agreeably to the stipulation 
ness was waived. 


of counsel, the signature of the wit- 

.T. ARTHUR LYNIIAM, 

Examiner. 


(At this point an adjournment was taken until Saturday, Septem¬ 
ber 19, 1908. at one o'clock p. m.) 
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Saturday, September 19 th, 1908 — one o’clock p m 

' i„S'lSSMf ll ” L “ Si ~- ■*, 

Present: John E. Holler and Milton Strashurger, Esqs silk- 

s,!;;: ^3£r ,,; .. .. ^ «*■.. '«*■ 

Whereupon John E. Holi.kk, the complainant, having been 
gated 0 U1G < U ‘ V SWOr "’ resu,nctl the sta,,,J and was further kiterro- 

Bv Mr. Simmons: 

225 (l General, I want to ask you to look at that paper I hand 
\ou and tell me what it is? (Handing witness paper.) A. 
It is a transcript nl the record of the Court of Appeals of the District 
'’ n oiiiImh, ;it the Scptcmher Form, 1894, No. :571, .John K. Roller 

Baer 'lr'"'I’ a > , P elllln1 ’ ver | us Llovd E - Caruthers, assignee of Benoit 
Baei, Jr a].peal from the Supreme Court of the District of Columbia. 

' * u '. answer in that case to the Scire facias was prepared by 

that’ " " 0t ' A ' 1 had a hand in i( . you can rest assured of 

Q. You signed it and swore to it? A. I certainly signed it and 
eeitnmly swore to it I don’t remember the actual preparation but 
I suppose I was the chief-that 1 did more of the work than anybody 
else. All. Alackjill nuiY have assisted J 

E W hV."- Si 4! ie I 1 by v'T “ dohn ^ller,” and it is sworn to before 
A That’s riilit tlCe ° f th ® 1 eaCe ° r Rockin gham County, Virginia? 

t TrA re; ,' <1 ^ ? ver ^ efore y° u swore to it, did you? A. Well 
I should think so; I surely did. Put it that way: I surelv did. 

t . Mr -S immoxs: I offer in evidence the answer of the complainant 
John E. Roller to the writ of scire facias in law case No 27 147*^ 
known as Benoit Baer, Jr., to the use of Lloyd Caruthers plaintiff’ 
against John Ambler Smith and Henry J. Kintz, defendants. ’ 

(The transcript of record referred to is tiled by the Ex- 
221) aminer, marked Defendants Exhibit No. :{.) 

, • , Mr \ SlM -'!°^ S: Tlle answer was filed to the writ of scire 

facias to ieu\e a judgment against John Ambler Smith and was 

Me1olAr^r\^ n E - Rollcr > as Uirre-tenant, claiming 
i tie to the lots, and I read from paragraph 5 of the said -lnswor 

as not to refer to this transcript of the Tl,Sl“lS" h S 

hat'the'phinTiff'ha" T'' ' >ar<els of la "d, but he denies 

that the plaintiff has any lien upon the same by reason of his said 

Ambler*Smith'"the a’ld s^tl" 4''- sun " n011s > against the said’John 
' . ' tllf sald Smdli having had but a transitory, motnen- 

tarv seizen of said property, without any actual beneficial owner 
ship of the same?’ And I offer that in evidence ’ * 

tinn it RoL f 1H : R: , T . hls method of garbling a record and offering a por¬ 
tion thereof is objected to, and the transcript of the record if called 




120 


.lotlN E. ROLLER VS. ALLEN C. CLARK. 


Mr. Simmons: I offer the whole record in evidence for mv pur¬ 
poses but read from that portion ot it to save to have to read the 
whole record, and call attention to the part I wish to call the court s 

attention to. 


Q. Now, General, I want you to look at this paper I hand you 
and tell me what that is? (Handing witness paper.) A. I his is a 
brief and argument for the appellant. 

Q. In the same case? A. In the same case, yes, sir. 

Q. And it is a brief on the transcript of the record in appeal from 
a judgment on the scire facias to the ( ouit of A|>|>eals. A. ^ ts, 
sir. 

227 Q. You signed that brief with Mr. Mackall? 

Mr. Strasbirger: The question is objected to. that while 
it is settled that you can avail yourself of any admissions in a plead¬ 
ing in court that is under oath, you cannot make use of any ad¬ 
missions made in an argument by a lawyer in court, and any ques¬ 
tions in regard to the paper are objected to. 

Mr. Simmons: The paper has not been offered m evidence yet. 
It is a statement signed by the plaintiff in this case touching the 
validity of his title, and which he now claims, and I shall insist it 
is evidence for the reason that lie did not sign as the attorney, but 
signs himself “John E. Roller” and he was the sole appellant in the 

appeal. , . . . 

Mr. Strasburuer: The objection is renewed because that ones not 

make it admissible, even it it is a fact. 

(The pending question was read aloud by the Examiner.) 


A. Yes, I surely did, with the words “for appellant” immediately 
following it. 1 do not wish to make any technical objection. 

Q. You read the brief over before you signed it. did you or did 
y OU prepare it? A. 1 surely read it over. My recollection didn t 
serve me. but 1 had the chief hand in its preparation, if 1 did not do 

it exclusively. . 

Q. And the contentions made in the brief as to statements ot tact 

were your contentions? 

Mr. Strasburger: I object to that as being immaterial and in¬ 


competent ? 

228 A. I surely contended for them, as being entitled to con¬ 
tend for them, as an attorney representing myself in the 
matter, and to the extent that the law holds me. whatever 1 said there 
1 am willing to be bound by. Hut a lawyer sometimes argues for 
principles or contends for principles of law that he does not know 
whether they are sound or not until they are decided. 

Q. You succeeded in that case in reversing the judgment on the 
grounds set up in your brief, did you not? A. 1 think so, ncs, I 
did. I don’t want to be thinking; yes, I did. 

Q. And on the grounds set up in your answer to the writ of scire 
facias? A. Yes. sir, on the grounds set up in my answer, rather 
than upon the argument in the brief, for the court, of course, hears 
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rerord*^’ ^ ** ^° GS n0t bnSe * tS ^ ecision u P on anything but the 

ih$ X ~ 8aii i°* a \i ° ffer V 1 .evidence; the brief of the appellant in 
that case who is the complainant in this case, as a declaration as to 
the \ alidity of the title under which he now claims, and for the 

same purpose the transcript of the record containing his answer to 
the writ of scire facias. 10 

Exhibit'No 6 4 ) n ' e by th * Exnnliner > marked Defendant’s 

Mr. Strasburger : We object to that on the ground that the best 
evidence has not been produced. 

tn rM Q M !i N ? : 1 "io offer in evi,lcn<c a certified copy of a deed 
dated the drd day of September, 1887, from Adelaide V. Summers 

229 th* ? f lelS i °, Ac '! - C ' Clark - for tlle purpo.se of showing that 
229 the defendant ... this case claimed the fee simple title to the 

folio 29 Tfifi r f T° the .'‘’"'l’lamant, recorded in liber No. 1287, 
folio 291, of the land records of the District of Columbia. 

» • r* Strasbi rger: Objected to as irrelevant, and the fact for 
which it is offered, if proved, is irrelevant; and, upon the further 
8 rai ’ n< k that no proper foundation has been laid 

Exliu NasT' 6 iS filed by the Exn, niner, marked Defendant’s 

Mr. Simmons: I also offer in evidence one other certified conv of 
a deed from Henry A. Summers and others to the same nartv de 
fen dan t, dated the 12th dav of September 1887 for iim f ^ 
pose, and that deed is recorded in liber 1287 folio 9S8 of t/ 16 P Ur i 

M* 1 «' Columbia. Fm K 

s offered, and will state that the deed which Mr. Clark re al from 

trxs *" ,c " 1 —'»*■» >■« 

Mr. Strasburger: Same objection, 
hibif T?o. li 6 e ) Same filed by lh ° Exmni " cr . marked Defendant’s Ex- 

of lhc “ IMt " “»° f 

J. ARTHUR LYNHAM, 

Examiner. 
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Testimony in Rebuttal. 

* * * 


Saturday, September 19 th, 1908—2 o’clock p. m . 
Met, pursuant to adjournment. 

. P ( r . C f nt J . ol ! n E ; R«Her and Milton Strasburger, Esq solicitors 
and JheTxaminer : m ° nS ’ Esq ’ S ° licitor for lhe defendant, 


16—2336a 



■J22 loiiv k. roller vs. at/t.en r. ntARtf. 

1171 innv F "Rotlfr tbo complainant. having been he r e- 

toS duly sworn, was recalled and further interrogated in rebuttal. 

Direct examination. 

By Mr. Strasbiirger 

n CWral Roller 1 wish you would stale, in a general way, what 
have S if any. toward this property stove the year 

1887? 

m c IM m„vs- 1 obiect to that on the grounds (hat P?s relations 
to the property have nothing to do with it; it does not tend to prove 

any fact. 

Q. (Continuing:) And I divert your attention parti,tdavly to any 

matter of occupancy by yourself or others. 

\lr Simmons - 1 object to that on the grounds that he has already 
,e£ef to what occupancy he had of it, and he adnntted that he 

Mr Simmons: On the further grounds that tt is 

uses he has made ot the piopeit>. 

a ] have alreadv testified, 1 think, as to the facts in regard to 
loim Vnibler Smith's relations to the properly and how it 
M 1 ti e ropertv conveved to him, in order to assure bun that h«j 
l . Vvll.l he protected in it when it came to be disposed of, and 
dnt I regarded him as having no interest in the projiertv, 

Ambler SmiUi and myself as terre-tenant, that question was fought 
ii i.i ti U r r pn In that same case, also, 1 claimed, 

its 1 1'then bel'ievet 1. that these lots had never been allotted or con- 
voved bv anv deed of convevance or other proceeding which took 

the title out of the Commis.sio.ieis, the original Commissioners of 

i ! 1 Itrict and nut it back into the heirs of Young. 1 went to the 
^ ii ,. i i r...,,., the heirs at law of Gantt and Reall, having 

900 that it would force any other claimant at least to redeem the 
nroncrtv; that 1 would have a position ... equity superior to 
anv other person in equitv. Since the action of ejectment has been 
brought 1 have gone to the trouble to go to the Surveyor s office, and 
found there that these lots had been laid otf by the Surveyor and 
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allottcl on Ins books; and I found also that, under the decisions of 

■" f !' e Unlte<1 . States » u "der a» old American law, 
(hi K r r n f , T U i ftK ' Ie,lt ° vcst t,tIe b «ek into the Youngs. So that 
Mn C .' Cf . t ! ln ,/ lav f I'olertamed until recently has been changed. 
Now, as to the title under which I claim. I have believed all the 

vision of'thoS li ' X tllle ' voul(i Im ; maintained. I believe that the de- 
“fV*? 7 1 0 Supreme Court of the District of Columbia upon appeal 

. V, 1 0< '7 , lp |' c l > '"'< of «des made by the Collector of Taxes 
■ hould l>e made to the Recorder of Deeds, did not apply to sales 

United'*St if l"'i* t' 1 ' lle ‘j ccisions of 11,0 Supreme Court of the 

tod . fates, which 1 quoted and (lied with niv evidence in chief 

U.at a under°Tl!o POU ," so1 . 1,iive notice. Were applicable and 
rixis ti lhs T; "ic report made by the Collector of 

I inicdis, i, , K l 7 - "7 " '7 , ,lle Ia "' required and was sufficient. 

•li.ifVvir <l ' lesl ." ,n " 1 " 1 ' "‘.' counsel, and have continuously 
"'e I'eginning that I was sure to succeed on that, lax 

mv own C im llw'* S ° ,hat 1 hnve elaimed the property as 

I"' °" T "'• nnd 110 paper, no argument or pleading that ] have iiled 
have I ever said anything that would militate against that claim 

900 „ ' s to possession „f the property. I have exercised acts of 

23d on nerslnp over that property from 1887 down to the present 

and even before 1887. because the suit in the Circuit Court of 

tlIernT, 0 : "i C °"r ,y ' ° f Tri I llett "S" i,ie f Wedderburn was pending 
it. t . of . ven rs, and I always thought, ns I testified before^ 

that tins property would be involved and probably sold in that suit’ 
or some disposition of it made under decree in that case So that 
I looked after the properly oven prior to 1887. 

After I built the fence, which Mr. Arrington built, I put Mr 
of'the property^ 10 " ° f ^ ,,ropcrty ’ a,,d t0,d him “> retain possession 

Mr. Simmons: I object to anything lie told Mvcrs. 

i,ol,. (( i'r,""'r".'i "" 0 A '" 1, far as T k "°"' aud believe, he remained in 
T the property. 1 was told that Moulder and Gunnnel had 
^ilhd up those lots, had broke.. fence down and had filled iq. the 

nnm.erl.fissim! ” ‘'V ° r l vitll,n ? t . vour permission? A. ft was without 
of Mr fohn TT \y ’,, a ' k " as ‘‘l™ 1 ?!- ' vns done under the directions 
the nil 7. °',' ,,nc nf tlle J° mt owners with Allen Clark of 
“pronriehrv” i ■ f’ • 1 S , U ' ,pos ? ,llat ’ s the ri Rht "’«rd. I suppose 

1 n,ean 1,10 title of t,le ori « inal 

sion? What haVG y ° U t0 Say about the exclusiveness of your posses- 
of fact^ ™ M0XS ^ °^j C( ‘t to that; it does not call for any question 
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A. And Mr. Myers says he continued to use it_ 

Air. Simmons: I object to anything that Mr. Myers 
f says. J 


draw the queJom SBUR ° ER ' ^ Simmons ’ ob j ection 1 ^ 
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Mr. Simmons: I object to anything being withdrawn; let it stay. 

. , r r ven s ,fter Moulder and Gummel had broken 

a„i» VfiSSSi'S *,< “■ "• «—* “ «* “ 

after a temporary fence was built there. 

Mr. Simmons: 1 object to all this testimony as being wholly irrele- 
vant and incompetent. 

A. (Continuing:) Being built there ^^^"JSJdl'SaTonce 
ever it was, and e\ci\ time * i had b ecn . I was 

or twice a year, he was m possession > > • n ; tlmt time 

on the property before 1 testified ... .lanua > lb- “>' v , . 

was in ictual physical .-,^n P<» = '^'e iLlNieen my 

there, and to show that he i> m • « • 1 psfifi repairing and 

showing that 1 bmlt « fenee on Clark L\ Walter ; 

rebuilding tins fence, wbub ha 1 e 1 * or j fil e the com- 

'! "i"K.'.vlV.V iii-.l'hCT'.for'lhul md oll.cr' «,.rk done by 

& “ mi.o'file my .,H ? i,.,d ebeel d.M Inly «1. «"■ - - 
to show that tlierc can be no mistake about it. ...... 

(And the same are filed by the Examiner, marked Exhibits 

2X) '“mv.'s'iN n.oNs: 1 object to these papers as being wholly m- 

competent for any purpose whatever. ., .... 

A. (Continuing:) These papers rebut what Mr. Clark said on that 

subject. , <i( , |mlurc attached to the paper? 

Q. Are you hmnli.u \Mth ‘ C T ]j., ve ( ]one a great deal 
A. 1 know the one of Kav "J* * ^ t , UMn write and l know that 

of business with them. 1 • . iner. This is my own sig- 

that is their genuine w ign.i u i u ‘ ^ j m . 0 gnize tlic endorse- 

nature to the cheek, and on ie *. Kavlor one of the firm. 

n,ont of Kaylor Urothers. and ot W • • • ^ lor > < to a sli „ ht e x- 

Tlds fence happened to pe^this morning, cut that 

tent, and when Mi. 1 • ,* , violence for a few feet where it 

f° m ? ,lo ' v11 n ,!, l <lc> ln > ' } h;)(1 it re i )U ilt promptly, and there 

impinged upon lot H- I t he present that there 

never has been a moment from that a> to eon- 

lias not been a substantial feiut < ^ ^ with * piles of sand 

tinning as my tenant to n( 1 . ‘ | n otorious and visible 

«'«1 ho^'upon the property and used 

® v* ft 1 i, * v « 
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l)0 . k®® 11 * n P osse ^* on °f tluit property, as I claim. Mr. Gum- 

-oP niel, so far as lie has attempted to sav that there was no 

fence around the lot* when lie (Moulder) filled them up is 
mistaken, just as Mr. Clark is mistaken. That is all I want to iav 
m rebuttal. 

C ross-ex a m i n a t ion. 

By Mr. Simmons: 

Q. General. T notice that these receipts which you have produced 
hm\ or supposed receipts, include “Amount due for 78 rods fence 
on opeland Farm. I his is not a part of the Copeland Farm, 

vo V <k)n * ( 'l } ’hn that, do you? A. Certainly not. 

<,>• I hen there is “182 rods fence on Brahle Place” A. Certainly 
nol. hut you will see that that account, at the top, has the account 
tor work m the Washington property. 

Q. But it does not refer to anv particular property in Washing- 

Id o A() • * No * , 1,10 ( * l,eck tbat T Produce here, this check for 
* 4l * 11 ( '° vors wnl ’k on the Washington property, the work 
on the ( opeland Farm and the work on the Brahle Place. 

Q. Aon own a great lot of vacant land, don’t you, in West Vir¬ 
ginia and Texas? * 

Mr. Strasburger: That is objected to as being entirely immate¬ 
rial. incompetent and not responsive to the examination in chief. 

A. A es. T own conddorahle land: everything I have is in land* 
nearly everything T have is in land. 

287 Q. V hat is the extent of your acreage? 

Mr. Strasburger : That is objected to on the same ground. 

A. T cuold not tell you. to save my life. 

Q. Several thousand, isn’t it? A. Oh. yes, and then some more. 

Mr. Strasburger: Same objection. 

Q. Then, that is not all the property vou cafim in the United 
States? 

Mr. Strasburger: That is entirely irrelevant and incompetent 
and I object to it. 

A * L*l° , V t c,Mi,n an . v ; r mvn honestly paid for, too. 

G- I his is not all that you claim to own? A. Just as this is. 

J* ln your statement here—elaborate statement, you don*t 

pretend to contradict anything that vou have said in your former 
testimony in this case, in the original suit in 1895? A. No, I would 
not do that for the world. Tt must stand, what I say. 

Q. You say that you found out lately that Beall and Gant had no 
title to the property? A. Yes, sir. 

Q. And that the title did vest in the Youngs, and therefore be¬ 
came vested, whatever title Young had, subject to your title, in Allen 
C. Clark, the defendant? 

Mr. Strasburger: Oh, we object to this: there is no ground for 
any such claim, 
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238 A. Yes. Mr. Strasburger and myself, like good lawyers 
as be is. went to the Surveyor’s office to see what the facts 
were, well knowing that if the title had not been put back into the 
Young heirs, or the original owner, by being allotted on the Sur¬ 
veyor’s books, which the Supreme Court of the United States has 
said is sufficient, von know, to pass title, that, of course, the title was 
still back in the Commissioners of the District, and we looked at that 
and satisfied ourselves that it had been put back, and that is the first 

timo I saw it. .. , j 

O It was put back, and that the title was in Abraham Young and 

his son John Young? A. Yes. sir. T believe that to he the case 

O. And don’t denv it to bo the fact or the case' A. No, sir; i 
sav I believe it to be the fact. and. of course, 1 don’t deny what l be¬ 
lieve \t the time I got that original conveyance a gentleman who 
is conversant with titles said it had not been, and I accepted Ins state¬ 
ment and paid him a fee to get me a deed. 

O. After learning that Reall and Gantt had no title. a> \ ou sup¬ 
posed vou undertook then to change your course and claim that this 
tax title, which you had said was void and was no title, was a good 

title? 


Mr. Strasiu roer: 1 object to that on the ground that the record 
shows that General Roller has always contended that the tax title was 

valid. 


A. Mr. Simmons has surely not read my testimony, or he would 
not say that 1 have ever claimed anything else but that the tax title 

sale was a good sale. , . ., •. # 

O. You said, in paragraph 8 of the answer, to the writ of 

239 scire facias, which has been offered in this case : ‘ That, more¬ 
over. the legal title to the said lots of land.” referring to these 

O. (Reading:) “Never was in said Irwin, nor in the persons in 
whose names the lots were assessed and sold for taxes, but was in t le 
heirs at law of Thomas Beall, deceased, who was the survivor of him¬ 
self and John Mackall. the trustees of the original proprietors of the 
District of Columbia.” What do you mean by that? A. 1 mean 
what I have just said, that T thought that the title conveyed to the 
original Commissioners of the District had never been divested out 
of them bv anv act of anv sort that T had anv knowledge of and that 
it was still in Beall and Gantt, and that T had gotten a deed from 

them and had the legal title. ,, , ..., 9 * 

0. And that vou didn’t get any title until you got that title .; A. 

T thought that that gave me the legal title to the property; but, listen, 
I knew this also, that under the lax laws of the District of Colum¬ 
bia 


r 

Mr. Simmons: T object to this statement as to what he knew. 

A (Continuing:) In force at the time that this tax sale was made, 
it did not make anv difference in whose name the lots were assessed, 
nor did it make anv difference whether the amount of the taxes were 
correctly stated or not; if that tax sale could be shown to be regular 
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and 1 - — 

fen^did yZZlf “ **"*« that ***«»* by that de- 
comi'ihar^^m !i^:!; j< ih,;M , '^ il i:;;: iuse . the ,,edsi r ° f 

it. at 31r ‘ Simmons is incorrectly stating 

'T rr'^M -fteon tt Mr - “» 

I SK:r!Kj!r:,!;"s 1 ** iiu *- 

you thought that it was not in Irwin at tll'iif ne \ er ) "; as 111 Irwin 

question [ uttuo\ZnTi hTiiw " ! 1 ; k ; f( T C iU ? ' * s, 'b' n 'tted tlmt 
> - omitled that defence! UtdS.^t "* ^ 

under the dS.TSf .^Mh "n^ « A - 1 believe to day, 
against some Packet Company in 1 *tr n "I 0 ! Steamboat Company 
.non, on the Sur^-ort,"iSdidJ'ff’^ V 
strange thing tome-passed title back'to Y,mng “ a 

hac? Je!! e in’ SiSSt? 2^5"?* * * U,at if *• ** 

and Gantt, you wo <! 1 ve’ had no ?tle ■ flil .T" Veyed bv , Bea " 
deed front Join, A,,Vler 8 , it v “v t,me • v ] °" tl,e 
241 stand me aright, beom.se von undenLAhat r !" ‘ U, - ler ' 

Mr. toSlSntb! tl;"" 1 "“ at is —- 
(Continuing:) And that is, that u'ndwXTw" "fT 1 " 6 "''""' A ' 
as of the District of Columbia it matters noMn l ^ IW w ® !1 
property was assessed, whether’in tlie name of L W !-°‘TJ la / ne the 
or not, a tax sale would pass title - but I hadn’t potto, { u ow ! ler 

in the defense that I made ’ gotten to tllat question 

«•» a. , 

Q. Good lawyers don’t swear to them, do they, as facts? 

Mr. Strasiurger : I object to that as being incompetent 

will skate°.h1 er fh ? nl f igh , te " Mr ‘ Sim mons on the law of that case I 

is* forever estopped 1 to denvlThul' itti*** ^ ^ t0 a fact ’ he 

upon a legal question and swears to it beTaTbe mlstT 8 ' ° P T m 
anybody else, and he is not held to it ” mistaken > J ust as 

Q. Did you swear to this as an opinion, or did you swear to it 
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as a fact? A. That was mv best opinion and judgment, and 

24*2 I believed it to l>e the fact, too. 

Q. Why did you not put that upon information and be¬ 
lief? A. I believed it to be a fact. 

Q. At the time? A. I will say it was my opinion. 

Q. Well, why didn’t you state that it was your opinion and not 

state it as a fact, as vou did here? A. Oh, I might have done it; I 

don’t know. If 1 had anticipated that it would cut any figure or that 

it could cut any figure 1 might have done so. 

Q in other words, if you had known the fact that Beall and 

Gantt had reconveyed to the Youngs, or the title from Beall and 

Gantt had returned to the Youngs, you would not have made that 

statement? A. I surely would not, because I try to deal openly and 

franklv. / thing that’ean be gotten in that way is not worth hav- 
• * 

ing. 

Q. You would not have denied your own title, if you had known 
that Beall and Gantt had reconveyed the property. A. 1 did not 

deny niv title, and I again insist that mv answer shows that I did 

not deny my title. 

Q. You denied the title which Irwin claimed under, didn't you ( 

A. No. Head it; read it as a whole. 

Q Then, what did you mean by this; I want you to explain these 
words to me: “That, moreover, the legal title to said lots of land 
never was in the said Irwin, nor in the persons in whose 
24o names the lots were assessed and sold for taxes, but was in the 
heirs at law of Thomas Beall.” What do you define as a 
“title?” A. I think I have answered that; 1 have tried to answer it; 
that 1 thought that Beall and Gantt’s title was the title—the legal 

Q. And that Irwin’s title was no title? A. And that Irwin s 

title was no more than a tax title. . 

Q. Can two people have title to the same property in fee simpler 

Mr. Strasbirc.er : 1 object to that as calling for an opinion of 

law. 

A. They certainly cannot, but if Irwin’s title was not good then 
Beall and 'Gantt’s title was. 

Agreeably to the stipulation of counsel, the signature of the witness 
was waived: J. ARTHUR LYNHAM,. 

V.'rnmirtfir 


244 Complainant s Exhibit No. 1 . 

(Copy.) 

Com rs' Proceedings, 1TOS to 1N00, pps. 124 and 125. 

At a meeting of the Commissioners on the 8th May, 1/99, Mr. 
Beall laid before the Commissioners an original letter from some 
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of »h? n ty , pr °P rietors t0 hi "> ‘ii'fl Mr. Gantt, of which bv order 
of the Board, a copy was made by Mr. Brent <4 follows * 

T , „ „ Jan. 29th, 1799. 

ington!*** ^ Ge0IW '’ imd John N - Gantt, Esqs, City of Wash- 

ihe* public^arou 11 * 11 you are called upon to convey 

me punnc grounds or appropriations and streets ameeablv to the 

£?V7S 

and direction as necessarv' lbr , c e •!,,! f.'.lT ‘'“p “f" 1 ’ / orm 
nronprtv • 111,1 ii, . 1 ‘ c , aI and lull speei heat ion of our 

ways* believed is ' ,e ‘“‘'antagei which it was aT 

and caution v .o ' "* 1«~, wo therefore, desire 

9 4 r ; .. ’ u * tIlL llf ; t nt 1,10 * lilted Mates agreeably to tlie in- 

tention of our deed to you, and whereon all the streets of 

to assign per LniS uln uTll' ^ ^ wi<,th 

2S 

e are, gentlemen, 

Your ob’d’t servants. 

(Signed) DAVID BURNS. 

WILLIAM PKOUT 
ROBERT PETER 
By NICK’S KING, His Att’y 

v r> ,, J0HN OAKLEY, J , 

lot Ruth A,, n I onng and the Minor Children 

imv ,t °f }\™- Ynun< J- Deceased. 

DAN L CARROLL OF DUD’N 
„ „. „ r SAMUEL DAVIDSON, 

Foi Himself, J. A. M. Lingen, and the Heirs of 

John Davidson. 

246 Complainant's Exhibit No. 2. 

Georgetown, 8th May, 1799. 

thTcTty of Wash' 
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priations—You have been apprised of the circumstance, that sev¬ 
eral of the original proprietors have requested us not to execute the 
deed, and we have objections ourselves to executing it, principally 
on account of the description of the appropriations. 

We wish to avoid any dispute on this head, and altho we cannot 
with propriety, in our opinion, comply with your request, we are 
willing to execute a deed containing a general clause “of all the 
streets, squares and parcels of ground in the City of Washington 
which have l>een laid off and deemed proper for the use of the 
United States, by the President pursuant to the deeds in trust from 
Notelv doling, Paniel Carroll of Pud n, and others, to us’’—or wo 
are willing to convey to you, or any persons which the President 
shall appoint “all the lands in the City of Washington not already 
conveyed agreeably to the deeds in trust, subject to the trust yet 
remaining to be executed, and to the end that the same may be 
perfected.” We hope a conveyance of this kind will answer your 
purpose, as well as the one proposed by you and we prefer it on this 
account, that we may get clear of the trust altogether and avoid any 
trouble and expense in consequence of the existing controversy be¬ 
tween the Commissioners and some of the proprietors about the 
true location of the City. 

We are, Gentlemen, Your nit. ob’dt servants, 

(Signed) TIIO. BEALL OF GEO., 

JOHN M. GANTT, 

Trustees. 


247 Complainant's Exhibit No. 3. 

Thomas Jefferson, 

President of the United States, 

to 

Thomas Beall of George and 
John Maekall Gantt. 

You are hereby requested to convey two squares, parcels or lots 
of ground in the City of Washington, one hounded as follows: be¬ 
ginning in the line of the East side of eleventh street East at the 
distance of ninety feet South of the southwest corner of square 
numbered nine hundred and eighty-eight; thence South, four hun- 
e ^ a \ cet, t eiic e est, eight hundred and twenty-six feet 

six inches; thence North, four hundred and forty feet to the be¬ 
ginning. 

The other bounded by part of a circle, beginning at the shore of 
the Eastern branch from the south point of square numbered eleven 
hundred and six and at the distance of ninety feet from the curve 
front of the said square going in a paral-el and concentric circle to 
the curve designated by the curve of fronts of squares numbered 
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thousand** andf^twii < tv^imc 8 ^sau-ire°if^ h T™ I, " n ' l ' ered °™ 

wm: ££{S5S 

in Tt^^ 1 alon^'fhe Sid 

«hc Ac” of e-ass S:l!Zl c s , x^cs: t r^ te<, i,nder 

porary and permanentof th* A ° for establishing a tem- 
To have and to hold to tho wjnin mi . 5 States. 

ass™*. 

«Ss,s, n te"i , S rlhii't ? f '"■«"“ sw«,»« 

eight hundred and one. ' ° f ° Ur 4 ’ 0rd ’ one thousand 

[SEAL ] THO. JEFFERSON. 

249 Oomph is'a xt’s Exhibit No. 5. 

Supreme Court of the United States. 

No. 173. 

Emma B. C. Thompson and William G. W. White, Plaintiffs in 

JMTOr, 

vs 

Richard Roe, ex Dem. Jane Carroll and al. 

Er “ ,0 c “" a 7 si °«‘■"« *** 

“Memorandum.” 

PI ff s Statement of Evidence. 

Carroll's Heirs 
vs. 

White and Others. 

WMsmwmm 

rs’i t wr , .Wiial pioprietors of lands within the limits of thp 

y of Washington), of s’d square No. 462, dated the 5th day of 
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Nov’r. 179f>. in words nnd figures following, A, (copied in.page 47.) 
And then produced and read in evidence, without objection, the fol¬ 
lowing deed from the s’d commissioners to sd D. Carroll, dated 
10th April, 1801, for s’d lots Nos. 1, 2 and 3. in s’d Sq. No. 462, b. 
(copied in page *>0.) And then produced and read in e\idence, 
also with’t objection, the following subdivisions of s’d square, made bv 
sM P. Carroll, on the 14th June. 1828. C.. (copied in page 55.) And 
then produced the original will of s d Pan 1 Carroll, (who died in 
1840) from the files of the orphans’ court of this county, 
251 (admitted to be dulv signed, sealed, published and delivered 
by him.) dated the’29th Pee’r. 1848, and read the same in 
evidence to the jury, in the words and figures following, P, (copied 
in page 58.) And it being admitted by the defendant, that s’d 
Cath’r P.. daughter of F. M. Brent, deceased, one of the children of 
s’d Pan’l Carroll, bad intermarried with Pan 1 IT. Eitzhugh. that the 
lessors of the pl’ff (except s’d Pan’l IT.) were the daughters and 
grand-children and devisees named in said will of s’d Pan’l Carroll; 
and that. A. A. Nicholson, the husband of said Sarah Nicholson, one 
of the said devisees, had died since the suit was brought, the pi it 

rested. . . . 

And thereupon the defend't. to maintain the issue on lus part 

joined, offered and read in evidence from the tax books of the cit\ 
of Washington, for the vears 1832. 1833 and 1834. certain entries, 
as follows E. (copied in page 64. being the corporation assessment for 
the vear 1834. in s’d Pan’l Carroll’s name those for 1832 and 1833 
being agreed to be the same:) and further gave evidence tending to 
show that the taxe< imposed on said lot No. 26 for the said years, 
were 75 100 of one per cent., and that the taxes so assessed on said 
lot. and the said other lots and squares, and other taxable property, 
(except paving and curb taxes.) of said Pan 1 Carroll, amounted in 
the whole to the sum of $5,940.61 and were due and unpaid on Sat¬ 
urday. the 26th September. 1835; and on the said 26th Sept’r. 
1835. the s’d corporation caused the said lot and other property to be 
advertised for sale, as follows. F. (copied in page 84.) which said ad¬ 
vertisement was inserted in the National Intelligencer, a news 
252 paper printed and published in said city on Saturday, the 
s’d 26th Sept, and on Friday, the 2d. 9th. 16th. 23d and 30th 
Oet’r, 1835; on Friday, the 6th and 13th Nov’r. 1835 ;_on Saturday, 
the 21st and 28th of said Nov’r: and on Saturday, the nth, 12th and 
19th Pec’r. 1835; that on this last day the said lot and other property 
so advertised for sale were sold. And he further offered and read in 
in evidence from the sales book ol tax sales of the said City of \\ ash- 
ington, and from the original return of (teoe Adams, the collector 
of taxes, the following return of sales, (i. (copied in page 91.) And 
that the expenses of advertising and of the s’d sale amounted to $209 
62 100. And further offered and read in evidence the deed from 
said corporation, as follows. II. (copied in page 95.) and rested. 

And thereupon the pl tV. further to maintain the issue on his part 
joined, offered and gave in evidence tending to show that in the 
vears 1832. 1833. 1834. and 1835, the said lot in question was unim¬ 
proved: that said Pan’l Carroll, at the time of said tax sale, resided 
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73fih?said Ji(v ,, andS!tK < (?^ 0 n ,, l 0 f ° f Washin ^ on > on square No. 

time of said sale, and fr ,,n [he ve,J O'*-* 1 ** 

said sale, he owned «»d i... ; V' 1 <2, a . n<1 bcfore ' to «hc time of 
within the limits of said eilv »” ^ owess,on a * *'' s s ai<i residence 

ssr .** 


Dan. Carroll, 0 f D’n 7 o A SllUar<! ' „ I,n Prov’ts. 

p ’ , „ 1,11 6 ' 369 10,000 

i ersonal Property 
1.500 

A? u ] j n eacli of the said years 1833 1834 ond 183^ w :*u 
a similar assessment in w)nV)» ’ V an<1 with 

tered ,,n said hooks as of the value of *1 ono^'Tr pr ? perty is cn ' 
ditional to the ^ 


Slaves and carriages 
do. 
do. 


Carroll, Dan’l 
do. 
do. 
do. 


1832 

1833 

1834 
183o 


Males. 


Carriages. 


in nef-eniher^Vs^.'a^.Vil'ted'')o‘ 00 ' C tI a ' ,vert|s £ d for sal e 

and the expenses to $200 02- that at s~d tax tA j eS f -° '^,035.37; 
sale of s’d lot No ->fi ' . ' >a,e , »nd poor to the s’d 

ground belonging to J C rrol .n"'' < ' or .' 1oratia u *>ld 25 lots of 
square No. 231 down tolot ’To VTT"'’?* h lot No - 13 - in 
s’d lots were sold in the order'; n l-’l' 1 *!' 6 ’ ln S< S( l««re462; that 
sales, and hrongl uhe sums It"o ^ ' ‘? v stand ^ report of 
lots were set up and sold at s„Th T u respective lots; that s’d 

ir oTCta^Sui'oi 

wSs^'in rs, S'r"T“ ° f ,h ' "i 

exceptions.) eudence as if incorporated in the bill of 

254 tenkng^shw that^th^whole' 11 ° ffere i <i and gave evidence 
Carroll in the Oit v of w' ,, e per?0nal pro P er .'.v of the .said 
to that estimated bv the plaintiff’* wSt'i^JU’- ? a ‘%° f an J nfer j°5 value 
exceed the value of $3,212^ in“dinfZes o and did not 

exclusive of slaves aLd earri^X^t^^^ 
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taxation, his whole personal property was not of greater value tha£ 
$1,000. for which sum he was assessed as aforesaid in the year 1834. 
And further, that after their said purchase of said lot in 1835, the 
said Bank of Washington paid the taxes thereon from the year 1834 

to the year-. when thev sold the lot to- Ell wood; that said 

Ell wood, in 184*2 or 1843, improved the same hy erecting thereon two 
dwelling-houses, which now rent for $32 per month. And after¬ 
wards, in the year -, sold the said premises to the defendants, 

and that said Elhvood and said defendants respectively have paid the 
taxes since the said sale by said Bank of Washington. 

PBff’s First Instruction and Exception. 

And thereupon the pl’ff prayed the court to instruct the jury as 
follows: 

If the jury shall find from the evidence that the collector of taxes, 
at the sale for taxes on the 10th Dee’r, 1835, did not select some 
one or more lots standing assessed in the name of the party, and pro¬ 
claim and announce at the sale that the same were offered for sale 
for their own taxes, and also all other taxes due on the lots standing 
assessed in the name of said party, then the s’d sale for taxes by him 
made of said lot 28, in square No. 482, without such previous 
255 declaration and announcement, was null and void. 

Which instruction the court refused to give; whereupon the 
prff excepts, and prays the court to sign and seal this his bill of ex¬ 
ceptions, which is done this 18th day of April, 1857. 

JAS. DUNLOP. [seal.] 
JAS. S. MORSELL. [seal.1 
WM. M. MERRICK, [seal.] 
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Supreme Court of the United States. 


I, James H. McKenney, Clerk of the Supreme Court of the 
United States, do hereby certify that the foregoing typewritten 
pages, numbered from one to six, inclusive, contain a true copy of 
the extracts from the Transcript of Record in the case of Emma 
B. C. Thompson et al., lTffs in Error, vs. Richard Roe ex Dem. 
Jane Carroll et al., No. ITS, December Term, 1859, as the same 
remains upon the files of said Supreme Court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said Supreme Court, at the City of \\ ashington, this 8th day 
of Februarv, A. I). 1908. 

[seal. J JAMES II. McKENNEY, 

Clerk of the Supreme Court of the United Statet. 
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Square. 

Lot. 

Sq. feet. 

Rate. 

Value. 

I mprove- 
ment. 

In whose name 
assessed. 

1028 

8 

8840 

2 mills 

18 


.1. W. Scott 


9 

11340 


23 


i 4 


10 

12088 


24 


4 t 


District of Columbia, ss : 

I, Frank M. Langston, clerk in the office of the Assessor of Taxes, 
do hereby certify that the foregoing is a true copy of the record 
pertaining to lots 8, 9 and 10, square 1028, as contained in the 
General Assessment Book of the Corporation of Washington, for 
the fiscal year 1844. 

FRANK M. LANGSTON. 

Sworn and subscribed before me this 14th day of September, 
A. D. 1908. 

[seal.] BENJAMIN F. ADAMS, 

259 Xotar;/ Public, I). C. 


Square. 

Lot. | 

Sq. feet. 

Rate. 

Value. 

Improve¬ 

ment. 

In whose name 
assessed. 

1028 

8 

8840 

2 m. 

18 


A. Ilolmead 


9 

11340 

(i 

23 


( 4 


10 

12088 

i « 

24 


4 1 
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District of Columbia, ss: 

I, Frank M. Langston, clerk in the office of the Assessor of Taxes 
Z r e :?A Cer , U - y tlmt U , ,e » a true all JpHf 

&t. , aiir«sr **■ «* ».. ..* 

FRANK M. LANGSTON. 

A S D b! 1908 d and SWOni U> bef0re ,no this 14th of September, 

m) f SEAL ' ] BENJAMIN F. ADAMS, 

Notary Public, />. C. 


Square. 

Lot. 

Sq. feet. 

1 

Rate. 

Value. 

1028 

8 

8840 

2 m. 

18 


9 

11340 

U 

•)*j 


10 

12088 

» < 

—o 

24 


To whom 
assessed. 


«L \V. Scott 
<< 

< < 


District of Columbia, ss: 

do I hfX\-ertifv 1 \h^ , t’hp le f k in the 0,lit ' e of tlle Assessor of Taxes, 
neieo) (eitity that the foregoing is a true copy of the records 

pertaining to lots 8, 9 and 10, square 1028, as contained in the 

General Assessment Book of the Comor o ion nf vv T- \ * 

the fiscal year 1849. Loiporation of Washington for 

FRANK M. LANGSTON. 

A. S D°1908 n<1 S " l>SCril,e<l bef ° rC lllis 11111 J»y of September, 

f SEA G BENJAMIN F. ADAMS, 

Notary Public , 1). C. 


261 



February, 1841. 


Square. 

Lot. 

Sq. feet. 

Title. 

Parties. 

Boundaries. 

1028 

8,9,10 

! 


Henry C. Slade 
& Anthony Hohnead 
to 

.Tames W. Scott. 

Deed 16th 
Sept., 1840. 


18—2336a 
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From Transfer Book No. 0 . 

District of Columbia, ss: 

I, Frank M. Langston, elerk in the ollice of the Assessor, do 
hereby certify that the above is a true copy of page 248, Transfer 
Book b, Corporation of Washington, so far as the same pertains to 
lots 8 , 9 and 10 , square 1028. 

FRANK M. LANGSTON. 

Subscribed and sworn to before me this 14th dav of September, 

1908. 

[seal. J BENJAMIN F. ADAMS, 

Notary Public, 1). C. 

262 District of Columbia, To icit: 

J, Benjamin F. Adams, Assistant Assessor of Taxes, for the Dis¬ 
trict aforesaid, do hereby certify that the foregoing is a true copy 
from Sales Book No. 8, Folio NS, on tile in the ollice of the Collector 
of Taxes, but now lodged in the ollice of the Assessor of 'Faxes, for 
convenience, in which is recorded the sales of real estate in the Dis¬ 
trict of Columbia for non-payment of taxes thereon, for the period 
beginning January 2 <S, 1887, and ending April 11 . 1853, and that 
it shows that lots 8 , 9 and 10, in square 1028, were sold on December 
18, 1847, as delinquent for the non-payment of taxes for the years 
1842, 1843, 1844, 18 4• > and 1840. as follows, to-witi 

Square 1028, Lot 8 , to Richard Barry. $4.73 

“ “ “ 9 “ “ “ ' • 5 74 

“ “ “ io “ “ “ I!!!!!!!.’.’!.’!!!!.’!!! g.og 

Given under my hand this 14th day of September, 1908. 

BENJAMIN F. ADAMS. 

Subscribed and sworn to before me this 14th day of Sept., 1908. 

[seal.] C. M. WHITE, 

Notary Public, D. C. 
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264 Complainant’s Exhibit No. 8 . 

Executive Office 

Commissioners of the District of Columbia. 

Washington. 

July 7, 1874. 

Ordered: S. That the offices of Register of the District of Colum¬ 
bia and Depute Register of the District of Columbia he and the 
same are hereby, abolished: and the hooks, records and accounts of 
the same, are hereby transferred to the Comptroller of the District 
of Columbia, who shall perform each and all the duties heretofore 
performed by the Register of the District of Columbia, without ad¬ 
ditional compensation therefor. 


July 22, 1874. 

Ordered: That paragraph 8 of the order passed by the Commis¬ 
sioners of the District of Columbia on the 7th day of July, 1874, 
be, and the same is amended and modified so far as to provide 
follows: 

That the offices of Register of the District of Columbia and 
Deputy Register of the District of Columbia be. and the same are 
hereby, abolished; and that the books, records, and accounts of the 
same are hereby transferred to the Collector of Taxes of the District 
of Columbia, who shall perform each and all the duties heretofore 
performed by the Register of the District of Columbia, without ad- 
ditonal compensation therefor. 

Official copy furnished. 

Rv order: 

‘ fsEAL.l WILLTAM TTNDALL, 

Secretary to the Board of Commissioners 

of the District of Columbia. 


265 


Liber J. A. S. No. 35, Folio 224. 


Deed. 

Recorded 23d March, 1852. 

Corporation of Washington 
to 

Richard Barrv. 

%> 

This Indenture, Made this Sixth day of March in the year of our 
Lord one thousand eight hundred and fifty two. Between the 
Mayor. Board of Alderman, and Board of Common Council, of the 
City of Washington, of the first part, and Richard Barry, of said 
City of the second part. Whereas, the said Corporation bv virtue of 
the powers in them vested by their charter have from time to time, 
laid and imposed certain annual toes, on all the real and personal 
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SSSi th l suid ? ity ’ a 8 ree able to the several 

<issa merits thereof, and have by sundry acts, providing for the col- 

eetion of such taxes enacted “That whenever two or more years’ 

(VtvofV°) • l T P< ' rl r ' vhcthe . r improved or unimproved, in the 
City of \\ ashington, shall remain due and unpaid or whenever anv 

special tax, on any real property, shall remain unpaid, for two or 

;l ft0r n le f ani - sbldl have been become due, it shall be 
the duty of the collector, in whose hands such taxes may be placed 

for collection, to sell such real property or so much thereof, not less 

ban a lot (when the property on which the tax has accrued is not 

ivhh alMc ’’I* r may 1 be neees? « r y to pay any such taxes 

il l all legal costs and charges thereon, at public sale, to satisfy the 

. .ml Coiporation therefor, —subject however, to the terms, condi¬ 
tions. provisoes and restrictions, as are in the said acts mentioned 
first giving such notice of the time and place for the sale, as said 
9(U , ap,s require: And Whereas lots numbered eight, nine, and 
->fi ten. m Square ten hundred and twenty-eight lying and 
icing within the said City became chargeable as the property 
and m the name of James M. Scott, with the following taxes: that is 
to sav for the vears 1824-1 S2o-l890-1897-1828 IS 90 iqqo iqqi 

R ? 7 -' 

IS44-184.) & lS4r», the sum of twelve dollars and eighty three cents 

iic^ild nTT' 'in r ’T 0rtv bofor f bribed having become liable to 
be sold under the act m part above quoted, Andrew Rothwell the 

Hector in whose hands the said taxes were placed for collection, 
ailing to collect them in any other way, after having previously 
gnen public notice for the sale bv advertisement thereof, twelve suc¬ 
cessive weeks, next before the day of sale, in the National InX 

s<X^rT PaP t . r Vr 'T' in "' e City ° f Washington therein de- 
, 7 a-s above the said property, to whom assessed at the time of 

such advertisement the said amount of Taxes due, and the vear for 

tt'Ei tVT 6 Tn d "\ dM fZ for sale ’ at Pnblie auction, on 

seven E A of sn ,l 0 ^ D r end,e n A ‘ - 1 } Ei « hteen hundred and forty 
• o\en All of said lots to pay the said taxes and the expense^ attend¬ 
ing the sale, when the said Richard Barrv, being the highest bidder 
became the purchaser thereof, for the sum of sixteen doTte and 

sai l entS ' and tben P a,<1 to tbe said Collector the taxes afore- 

^aul and the expenses attending said sale, amounting to the sum of 
sixteen dollars and fifty-three cents. And more than two yea^hav- 

no b P ?n r" 0e \ he d £ y ,° f said sa,e and the said Property not hav- 
K b n’f d< J Pnle K aS by law provided, the said party of the second 

2H7 Thl'Jr mm ni T pnf,tled *° a conveyance thereof. Now, 
2G t Therefore, This Indenture Witne^eth: That the said Mayor 

of the (Wnarf in "’7 ".? d ^ of Council, partied 

otthe hrst part, in consideration of the premises, and of the sum of 

one dollar, current money to them in hand, paid bv the said nartv 

of the second part, at or before the sealing and delivery of the4 

presents the receipt of which, is hereby acknowledged, have granted 

SnS the • T* , . bese presents, do gfant, bargam imd 

forever all ft i f. V f , tbe s , econ < i P art > his heirs and assigns 
e\er, all the said hereinbefore described lots, number- eight, nine 
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aiul ton, in square number ten hundred and twenty-eight, with the 
appurtenances. To Have and To Hold the said premises wiffi t ie 
appurtenances unto the said party of the second part, hi* heirs and 
as-igns forever, to his and their use. In Testimony \\ hereof, the 
Mayor of the said Citv hath hereunto set Ins hand and caused the 
seai of the said Corporation to be affixed, on the day and year first 

above written. WALTER LENOX, Mayor. [seal.I 

Attest: 

WM. J. McCORMICK. 


District of Columbia, 

Washington County . set: 

Be it remembered, that on this Sixth day of March, in the \ear of 
our Lord one thousand eight hundred and fifty two, before the sub- 
serihers. two Justices of the Renee, in and for the County of Wash¬ 
ington. personally appears Walter Lenox, Esq. Mayor of the City of 
Washington, and acknowledges the foregoing indenture or mstru- 
ment of writing, to he the act and deed of the Mayor. Board 
op,S of Mdcnnen. and Board of Common Council of the City ot 
Washington, delivered for the use and purposes therein ex- 

prCSSCd ' IT. NAYLOR. 7. P. I"seal. 1 

WM. T. McCORMICK. 7. P. [seal.] 

Endorsed: Fee *1.75. This is to certify that the within is a true 
and verified copy of an instrument as recorded in liber J. A. L. 
No. 35 fob 224 et scq. one of the Land Records of the District ot 
Columbia. Otlice of the Recorder of Deeds, Washington, D. C. 
July 24. 1805. (Seal.) C.co. F. Schaycr. Dep. Recorder of Deeds. 


Liber No. 778, Folio 240 et seq. 

Deed.- 

Recorded June 17, 1875, 2.45. 

200 Eliza Barry et al. 

to 

Wm. H. Triplett. 

This indenture made this Tenth day of June in the year of our 
Lord One thousand Eight hundred and Seventy-five by and between 
Eliza Barry widow of Richard Barn’, deceased, Mary Barry, Helen 
F Barrv Sallie I.. Barrv and Anna M. Barry only heirs of said de¬ 
ceased of the Citv of Washington in the District of Columbia of the 
first, part and William IT. Triplett of the said City of Washington 
of the .second part. Witnesseth that the said parties of the first part 
for and in consideration of the sum of Fourteen hundred and fifty 
two dollars and six cents in lawful money of the United States to 
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fnr^ti 1 " ha v d paid j b /,- he saW party of the second part at and be- 
fore the sealing and delivery of these presents the receipt whereof is 

hereby acknowledged have granted, bargained, sold aliened enfeoffed 

re eased and conveyed and do by these presents grant bargain sel! 

ahen, enfeoff, release and convey unto the said party of the second 

part his heirs and assigns forever. All these certain pieces or parcels 

of ground situate and lying in the said City of Washington and 

being known and described as Lots numbered Eight (8) nine 191 

a 028 ?T&e ^r e nT lljel ' ed thousandfold twenty-eight 

PP?. taiIlln g an( l all the remainders, reversions, rents issues and 
P estate ;. ri ^ lt Utle 

270 sit io' ni “a ° r 111 Equity or otherwise however of the 
0 R^d P E^t°/, t le r '-' part ° n f , in , t0 or out of the said described 
scribed Real^ite and , prenlls ? s - To have and to hold the said de- 
oartv of the f d , ?. reU , Uses and , appurtenances unto the said 

use benefit anThehfifT 118 h< T T' assigns to his and their sole 
for : . ;^, ’ e T n 7' CVer - And ‘he said parties of the first part 
„ . themselves and their heirs executors and administrators do hereby 

nnrt • i P -°" ll *' e f and a S ree (0 and with the said party of the second 
and 1 their'hrirThIf g "n’ ^n' they the 801(1 Parties of the first part 
described^ ReTlis i o!'* ' Varran ‘ and forever defend the Lid 
pX^tlL ^nd^v,H d J r n n - 1SeS a, ! d appur ‘enances unto the said 

claims of 01 nor 1 P i bls . helrs and argils from and against the 
twT # i i pers0n , s claiming or to claim the same or anv nart 

them° f An 7'"*!,"“ ?!' ° r [ hrough themselves their heirs or any of 
thein And further that they the said parties of the first Dart and 

their heirs shall and will at any and at all times hereafter unon the 
“el learned fn''the law shall advIL devisor "require* In Si 

Seir^hands Mid^al^on ^he^ky^d^year^r^hLrelnbefore'wAten! 

ELIZA BARRY. 

MARY BARRY. 

HELEN P. BARRY. 

SALLIE L. BARRY 
ANNA M. BARRY. 


Signed, sealed and delivered in the presence of 

ROBERT II. WARD. 

M. II. N. KENDIG. 


[seal.] 

[seal.] 

[seal.] 

[seal.] 

[seal.] 
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271 District of Columbia, 

County of Washington, ss: 

I, M. II. N. Kendig, a Notary Public in and for the said County 
in said District do hereby certify that Eliza Harry widow of Richard 
Barry deceased Mary Barry, Helen F. Barry, Sallie L. Barry and 
Anna M. Barry only heirs of said deceased parties to a certain Deed 
bearing date on the Tenth day of June, A. I). 1875 and hereto an¬ 
nexed personally appeared before me in the said County the said 
Eliza Barry, Mary Barry, Helen F. Barry Sallie L. Barry and Anna 
M. Barry being personally well known to me to be the persons who 
executed the said Deed and acknowledged the same to be their act 
and deed. Given under my hand and my Notarial seal this Tenth 
day of June A. D. 1875. 

M. II. N. KENDIG, [notarial seal.] 

Notary Public, 

The Tax Bill amounting to $205.73 is assumed by the purchaser 
in the foregoing Deed. 

ROBERT II. WARD. 

Endorsed: Fee $1.75. 

This is to certify that the within is a true and verified copy of an 
instrument as recorded in Liber No. 788 fob 240 et seq. one of the 
Land Records of the District of Columbia. 

Office of the Recorder of Deeds, Washington, D. C. July 


272 24, 1895. 


[seal. 


GEO. F. SCIIAYER, 

Dcp. Recorder of Deeds. 


273 Liber 1147. Folio 289. 

Deed. 

Recorded Oct. 23, 1885, 12.30 p. m. 

W. II. Triplett 
to 

Joseph S'. Irwin. 

This indenture made this First day of September in the year of 
our Lord one thousand eight hundred and eighty-five, between W. 
H. Triplett of the City of New York of the first part and .Joseph S. 
Irwin of the County of Shenandoah and State of Virginia of the 
second part. Witnesseth that the said party of the first part for and 
in consideration of the sum of Three thousand ($3,000.00) dollars 
current money of the United States to him in hand paid by the said 
party of the second part the receipt of which before the ensealing 
and delivery of these presents is hereby acknowledged has granted, 
bargained and sold, aliened, conveyed and confirmed, and by these 
presents does grant, bargain and sell, alien, enfeoff, convey and con- 
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a fi ™Snflo/br ° fthe Sa ' d party of the part his heirs 

and Sif t |L P Ac °? pareel of land and premises situate 

and being in the City of Washington, District of Columbia and 

known and distinguished as lots, numbered eight (8) nine (91 and 

102^ Lin" ;T are nun,bere d One thou.Jid ind wenty-eight 
(1028) being the same conveyed to the party of the first eart hy 

Eliza Barry, Mary Barry, Helen H. Barry, Sallie L. Barrv /Annie 

i.n. R i an ? a ''i ’ y < eei bearing date the Tenth day of Junj Eighteen 

240 m?e of"*! Se T Vent i V p Ve a, i 1<1 duly recorded in Liber No. 788 folio 
240 one of the Land Records for County—in the District of Colnm. 

bia together with the rights, easements, privileges and appurtenances 

the same belonging or ln anywise thereto appertaining To Have 

974 I o I * 1 tIl 1 e saKl lan d and premises with the appurte- 

t i °T lere ^ 1 | aill0d1 ^ to the same belonging unto and to 

heirs and ri V „r And T f ?aid party of tbe second parth* 
and mo i a g And the party of the first part for himself 
and his heirs, executors and administrators does hereby covenant 

with said party of the second part his heirs and assigns that the said 
herein above described land and nremises uitl i M . “ e 8(11(1 

unto said party of the secondM“hd’n'and 
against all persons claiming by, through or under .-aid rartv of the 

l it heirs shilf and r will d f aSSignS the 8aid pa , r,y of the part ami 
r.nt U o i r !i li forever warrant and defend by these Dres- 

fn iho ! furth “ that any act or deed deemed by counsel learned 

z«p anamsst 

the same, do, perform, execute and deliver In Testimnnv WL f 

t day aw a 2a 

W. II. TRIPLETT, [seal.] 
Signed, sealed and delivered in presence of 


City & County of New York, To wit: 

City SSSafbX^'SSlv'SS w”? T«S'„ Coo ",‘ y 
certain Dm 4 bemn* d.,An S, hSl? T8 18 8 S 
275 Pb! h f e ‘° ann . exed >. Personally appeared before me in the 

known tome to 1 "Jh " Tr i P ' ett being personally well 
Known to me to be the person who executed the said FWd 

and acknowledged the same to be his act and deed Given under ,,,-J 

hand and Notarial seal this First day of Scptember A. D. 1885. ^ 

[notarial SEAL.] STEPHEN F. HART (No. 93), 

Notary Public, N. Y. County. 


19—2336a 
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State of New York, 

City and County of New York, ss: 

I, Patrick Keenan, Clerk of the City and County of New York, 
and also Clerk of the Supreme Court for the said City and County, 
the same being a Court of Record, Do Hereby Certify that S. F. Hart 
whose name is subscribed to the Certificate of the proof or acknowl¬ 
edgment of the annexed Instrument, and thereon written, was at the 
time of taking such proof and acknowledgment a Notary Public in 
and for the City and County of New York dwelling in said City, 
commissioned and sworn and duly authorized to take the same. 
And further that 1 am well acquainted with the hand writing of 
such Notary and verily believe that the signature to the said certifi¬ 
cate of proof, or acknowledgment is genuine. I further certify that 
said Instrument is executed and acknowledged according to the law 
of the State of New York. In Testimony Whereof, I have hereunto 
set my hand and aflixed the seal of the said Court and County the 
21" day of Oct. 1885. 

[court seal.] PATRICK KEENAN, Clerk. 

276 Endorsed: Fee $2.00. 

This is to certify that the within is a true and verified copy of an 
instrument as recorded in Liber No. 1147 fol. 280 et seq. one of the 
Land Records of the District of Columbia. 

Office of the Recorder of Deeds, Washington, I). C., July 24, 1895. 

[SEAL.] GEO. F. SCIIAYER, 

Dep. Recorder of Deeds. 

277 Liber 1374, Folio 395. 

Deed. 

Recorded Apr. 8. 1889, 1 :25 p. m. 

Joseph S. Irwin 
to 

John Ambler Smith. 

This indenture made this 10" day of September, 1887, between 
Joseph S. Irwin of the County of Shenandoah and State of Virginia 
of the one part and John Ambler Smith of the City of Washington 
and District of Columbia of the other part. Witnesseth, that the said 
party of the first part for and in consideration of one dollar in hand, 
paid by the said party of the second part, the receipt of which be¬ 
fore the ensealing and delivery of these presents, is hereby acknowl¬ 
edged and in pursuance of a decree of the Circuit Court of Shenan¬ 
doah County, in the State of Virginia, of this day has granted, bar¬ 
gained and sold, aliened, conveyed and confirmed, and by these pres¬ 
ents does grant, bargain and sell, alien, enfeoff, convey and confirm 
unto and to the use of the said party of the second part, his heirs 
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II" 

Willi, »"IS •"', e Sil ,"' e < -onve . ved «" the party of the first part hv 
ISfir, ' j R \T r,p Cl ' ' V , <CP<1 hearing Hate the 1st day of September 
tho r’ a ", d p d " ,y r°r¥ in Li,,er N °. H47 folio 289 et eq P One of 

riffhtf ete^TenV n f T T^' ° f Co,u "’ Wa ' pother with the 
nr f- ' ’ ' ’ ." I’ 1 lv 1,e K es and appurtenances to the same belonging 

or in anywise thereto appertaining. To Have and To Hold the*id 

*>78 o"the nd prc ,"T 0S " i,h 11,0 appurtenances and hereditaments 

of SZI’IT" 8 " n j° a,ul «? the only use and benefit 
*1 • i air ^ P" rtv s oronrl part, his heirs and assigns And 

and ''admmistritors 1 d par y fm and his heirs. executors 

second^ mr t hi hZ T ' P -° y ? venant * with ««M party of the 

lTlTl and assigns, that the said hereinabove described 

land and appurtenances unto said party of the second part his ] ci£ 

and assigns from and against all persons claiming hv through oT 

party 1 "of'tl T ° f ‘ ,e fir 7 part nr his heirs and assigns, he the said 
anl'w T depart, and Ins heirs, shall and will forever warrant 
and defend by these presents and further that any act or Teed 
loomed h\ counsel learned in the law. requisite and necessary the 

and r T P igT L f ° id l' re partv of the *cond part, his heirs 

‘ ' * *1 10 anr ] promise? hereinabove granted the said 

at the cost 'f *i! st pnrt ' an<1 ,lis , ' oirs shall and will at. all times, and 

deW In TesHmT" pT"'' fT’ 0 7"’ e - do Perform. execute and 
neiner In Testimony Whereof the said party of the first part has 

hereunto set her - and seals the day and year first above written 

I. S. IRWIN. • [seal.]’ 

State of Virginia, 

Shenandoah Count)/, To wit: 

q,i J r;r TP Ayi, liams. a Notary Public in and for the County and 

fs S gnedTo n thc d ,° hprP T pprti , fy Jos °P h s - Tr ' vil '- Whose name 
tomCr 1SS- >OVP ' vnt,nc - ring date on the 10th day of Sep- 
temher 188/ personally appeared before me. in mv office, and ac- 

mvhndthiTr, ' Vrit r Q S ,0 *t hie apt a " d Civen under 

m\ hand this 10th day of September, 1887. 

JAMES H. WILLIAMS, 

Notary Public, [seal.] 

279 State of Virginia, 

Shenandoah County , To wit: 

cj; T'r- W "^ er ’ P erk of the County Court of Shenandoah Countv, 
(P. t * ' ' r ? l T ni ^V-n. e “ ame he,n 8 a Co urt of Record, do hereby certify 
V nmes , • ^ ''hams whose name is subscribed to the certificate 
7 ' ho P ro 7 or acknowledgment of the annexed instmment and 
-7’ r ,' ,. en : was. at the time of taking such acknowledgment, a 
VilT- P '! > I n- ln and (7 f ho County of Shenandoah and State of 
onrt?" 1 j . 1"? 1,1 7" d County, commissioned and sworn and dulv 

authorized to take the same. And further, that I am well ac- 
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quainted with the handwriting of such Notary, and verily believe, 
that the signature to the said certificate of acknowledgment is genu¬ 
ine. I further certifv that said Instrument is executed and ac- 
knowledged according to the law of tlie State of Virginia, In Testi- 

monv Whereof. I have hereunto set mv hand and atlixed the seal of 
• • 

the Court aforesaid at Woodstock Ya. this the 10th dav of September 
A. 1). 1887. 

[court seal.] L. S. WALKER, Cl’k. 

Endorsed: Fee $1.75. This is to certifv that the within is a true 
and verified copy of an instrument as recorded in Liber No. 1874 fol. 
895 et seq. one of the Land Records of the District of Columbia. 
Office of the Recorder of Deeds, Washington, 1). C. July *24, 1895. 
(Seal) Geo. F. Schayer, Dep. Recorder of Deeds. 

280 Liber 1374, Folio 397. 

Deed. 

Recorded Apr. S. 1889, 1 :30 p. m. 

John Ambler Smith et ux. 
to 

John E. Roller. 

This indenture made this Eighth day of November, in the year of 
our Lord, one thousand eight hundred and eighty seven by and be¬ 
tween John A. Smith, and Nannie L. Smith of Washington, D. C. 
of the first part, and John E. Roller, of Harrisonburg, Virginia, 
party of the second part. Witnesseth, That the said parties of the 
first part, for and in consideration of the sum of One dollar, in 
hand paid and the assumption of all liens, taxes & other incum¬ 
brances, in lawful money of the Tinted States, to them in hand paid 
by the said party of the second part, at and before the sealing and de¬ 
livery of these presents, the receipt whereof, is hereby acknowledged, 
do granted, bargained, sold, aliened enfeoffed, released and con¬ 
veyed. and do by these presents, grant, bargain, sell, alien, enfeoff, 
release and convey unto the said party of the second part, his heirs 
and assigns, forever, the following described real estate, situate in the 
City of Washington. D. C. to wit: All those certain piece- or parcel- 
of land and premises known and distinguished as being lots eight 
(8), nine (9) & ten (10) of Square Ten hundred and twenty-eight 
(1028) as laid down in the official map of the City of Washington, 
D. C. Together with all the improvements, ways, easements, rights, 
privileges, appurtenances, and hereditaments to the same belonging 
or in anywise appertaining, and all the remainders, reversions, rents, 
issues and profits thereof: and all estate, right, title, interest, claim 
and demand, whatsoever, either at law or in equity, of the said part- 
of the first part. of. in. to or out of the said pieces or parcels 

281 of land and premises: To Have and To Hold the said pieces or 
parcels of land and premises, with the appurtenances, unto 




JOHN E. ROLLER VS. ALLEN C. CLARK. 


149 


t, txtx&sr&sr' ';;r S.Z 1 , tS'!r ■* 

irr «*i«, CJ^Sa?iiS?a Si~ d 

the (lay and year first hereinbefore written. 

JOHN A. SMITH. [seal. ] 
NANNIE L. SMITH, [seal.] 

Signed, Sealed and Delivered in the presence of— 

'' • A • I>LiLL. 

District of Columbia, *k: 

Y Pw Y‘° r5el !; n X °tarv Public, in and for the District afore- 
w£ ,ert,f y V'*-*-Tohn A. Smith and Nannie L. Smith his 

November \ n ISKt"' m' ,K T" K ,,n, ° ?" the Eighth day of 

nZoTZZ^^ af0 T id ’ !!'“ J " h " A SmXand 

. intc I.. . mith he iir personally well known to me to I>e the per¬ 
il j’ " !° Ta ', 1 1 le sn '^ Eeed. and acknowledged the same to he 
t e r act and deed, and the said Nannie L. Smith being oTfull age 
and being h\ me examined privily and apart from her husband and' 
h.umg the Deed aforesaid fully explained to her acknowledged die 
s. ne to he her act and deed, and declared that she had willingly 
signed sealed and delivered the same, and that she wished not to re- 

N;.vemhe 1 T , D. U ] S8 r 7 ,IIV lm " (1 No " ,rittl sea1 ’ this Eighth day of 
[notarial seal.] w p relt 

Notary Public. 

282 Endorsed: Fee $1.7o. This is to certify that the within is 

No irj fJ Mi-'?" 1 '' «"l>y of an instrument as recorded in Liber 
r ] 1 • ° 0 se, b 0110 ol 11,0 Dand Records of the District of 

fu v'"4 1 Ur n 'Tt\ <,f ^ Washington D Ct C 
• uy -h Ib.k). (Seal) Geo. I. Schayer, Dep. Recorder of Deeds. 

283 Defendant’s Exhibit No. 1. 

In the Supreme Court of the District of Columbia. 

No. 17885. Equity. 

John E. Roller 
vs. 

Allen C. Clark et al. 

This cause haying been, this 17th day of February, A. D. 1898 

Z t ir r n "r ,' lle defendant Allen C. Clark consenting 

I 0 P'p'n"ff John E. Roller might redeem the tax sale certificates 

JlI r-ii , s;,1< 0,nrk - 'y " e<1 aemnst the real estate described in 

the Bill to this cause; and the said John E. Roller having, under the 
terms hereof, redeemed said certificates- 
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Now it is hereby stipulated and agreed that the Bill in this cause 
shall he dismissed without costs against the defendants: that the re¬ 
demption of said tax lien certificates is in no way to he held or con¬ 
strued as an admission by said Clark of any interest in or title to said 
real estate on the part of said Holler and is without prejudice to any 
right, interest or title in and to said real estate on the part of said 
Clark and is without prejudice to the rights of either party in the 
premises — in duplicate. 

MACKALL & MAEDEL, 

Soli's for Co in pi t. 
ALLEN C. CLARK. 


284 


Special Attention 


Defendant’s Exhibit No. 2. 

Paid to Repairs, Store Fitting, Show Windows, 
Counters. &c. 


I. B. Bursey, Contractor and Builder. 

Ofliee, N. W. Cor. 10th and G Streets N. W.; Residence, 513 6th 

Street N. E. 


Estimates Furnished. 
All work guaranteed. 


Washington, D. C., October "loth, 1808. 
Mr. Leo Simmons, City. 

Dear Sir: For the sum of ninety-three $03 00 100 dollars I pro¬ 
pose to furnish material and build six hundred (000) feet of fence 
all of Virginia pine except posts which are to he cedar, said posts 8 
feet on the centres,or tosuit 10 foot rails, rails 2 x 4—one top and hot. 
4 " strips with 4" space, 4” cap strip at top nailed on the face. 

Will huihl one otlice building 10 x 12 feet — story S' 0" in the rear, 
and 10' 0" in front, said building to have 2 doors and 2 windows 
2 x 10 floor Joist # 2 Va. floor 2 x 8 rafters one inch sheathing and 
tin roof. (No ceiling Joist.) All for the sum of one hundred and 
thirty-five 135.00 dollars, making two hundred and twenty-eight 
228.00 dollars for ofliee and fence. 

Very respectfully, I. B. BURSEY. 
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Defendant’s Exhibit No. 5. 
Liber I 187. Folio 2!)1. 


(JlUtc/wm. 

Recorded November 7. 1887, 2:52 p. m. 

Adelina Y. Sommers et al. 
to 

Allen C. Clark. 

our Lonl'one^ hundreT ° f , So . ,l V :n,,,el ' ll,c ■ ve: "' of 

tween Adelina V. iC.nS ,'f !r\ v o ■ <CVC " . b >' a "‘ l 

\ ri % ,,f 0<»lim,bl ; , Join, W. Sonnnei7of ./fcS'w W'*' 
Ij. Sommers and liis wife M‘ir<»*)rot \I < r <i * ' ‘ • Simon 

in the .State of Illinois „„*] \ .• V " le c, ’ u,,t y of McDonough 

-I.ire in the State of Massa^Zl'h^'at'la r 1? C0 ""‘- v !’ f Be,k - 
(formerly Young) <i<ter of I,,1m V * ‘ ^ l,hanna Sommers 

and Allen C Clark of he Pi,' \r ,"' U ' >’ ar " es " f ‘be first part, 

•Rft ^*3ST 5*-W3T 

(lien, m hand paid hv (he said part v'ofVhe f ' 'i '“ U ' <1 ,S(at «es, to 
fore the sealing and deliver of il l' , T" 1 ," 1 l ,!ll '*> at and ho¬ 

is hereby acknowledged 1* L 1. . 7°, 'T^- ' * ,e roei P' whereof 

leased, quit-claimed ami’conveyed md doTv'iT'' M ’ M allened ’ '' e - 
bargain, sell, alien release niiit 1 • / ,ese presents, grant, 

Allen C. Clark h£’^d 
estate situate in the Citv and in the P C , ' i’w ' 8 described real 
District of Columhh, heini' J o -’'""f , of J'^ington in the 
partition of the estate of Abraham y Slsne< ’ |°. J °hn Young j n the 
duly authenticated in Cause No <17 (a'.'i""' " l,ek aro to he found 
late Circuit Court of tl!e Oil ri^t of7’]’ t’-^' N °,' 2 in 

286 Moscrop vs. Ann (Young) Gibson to wU^An"^ ® d IIc . n !' v 
pieces or parcels of ]n n d .,nU ’ • • , th ? se certain 

Washington known ns lots two five and eb'htVV 16 SMd - City of 
dred and eightv-two. lots six Ovph ' i„ - 6 ~ ln Square nine hun- 
nine hundred and eigh tv three lot e ' e 'h and fourteen in Square 
eighty four, lots eight e , nTninetl l qUare nine hundred and 
twenty .seven, lofcf e^ht 7nne ten nd e. °" C thou “ a " fl «nd 

and twenty eight lots seventeen and ci-'hin"’ ' S<l "v" C 0,10 thousand 
sand and lnrtv lot three in‘ * CIR,l( ! cn ln Square one thou- 

is .w„ ^'srszsszi'zzs* c" '" ]n ’ 

an«l nine Square one thousand and tl irtv four fot cf" e '^‘ 
Square one thousand and thirty five fit A ’ I ’• ot , eIeven in 

*“• in s ’“ re ”»'•«— 
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thirteen both inclusive in Square one thousand and ninety-five, lots 
five to sixteen both inclusive in square eleven hundred and seven, 
lots six and seven in Square eleven hundred and nineteen, lots seven 
and eight in Square eleven hundred and twenty, lots three and four 
iu Square eleven hundred and twenty two, and in the County of 
Washington lot five (being lot assigned to John \ oung, as aforesaid) 
in a tract now known as Isherwood, Also, lot six. in the County of 
Washington, being the l<»t assigned to Susanna ^ oung in the par¬ 
tition of the estate of Ahrahani Young, and described by metes and 
bounds in said partition proceedings, in a tract now known as Isher¬ 
wood. Together, with, all the improvements, ways ease- 
2X7 ments. rights, privileges, and appurtenances to tin* same be¬ 
longing or in anywise appertaining, and all tlie remainders, 
reversions, rents, issues, and profits thereof, and all tin* estate, right, 
title, interest, claim am! demand what-oever. either at law or in 
equity, of the said parties of the first part. of. in. to, or out of the 
said land and premises. To have and to hold, the said land and 
premises and appurtenances unto the -aid Allen C. Clark, his heirs 
and assigns, in testimony whereof, the said part- of the first part 
have hereunto set their hands and seals on the day and year first 
hereinbefore written. 


ANN K. SOMMKRS. 

J. W. SOMMKRS. 

SIMON h. SOMMKRS. 
MAROARKT M. SOMMKRS. 
ADELINA V. SOMMERS. 


SEAL. | 
SKA I.. j 
| SEAL, j 
j SEAL. | 
j SKA I.. 


Signed, sealed and delivered in the presence of— 


District of Collmma, hs: 

I, Appleton I*. Clark, a Notary Public in and for the District afore¬ 
said, Do Hereby Certify, that Adelina Y. Sommers party to a certain 
Deed, bearing date on the third day of September, A. D. 1X87 and 
hereunto annexed, personally appeared before me in the District 
aforesaid, the said Adelina Y. Sommers being personally well known 
to me to be the person who executed the said Deed, and acknowl¬ 
edged the same to In 4 her act and deed, (liven under my hand and 
notarial seal this fourth day of November. A. D. 1887. 

APPLETON P. CLARK, 

[notarial seal. | Notary Public. 


County of McDonough, 

State of l/hnois, x.s-; 

I, Charles I. lines a Notary Public in and for the County 
2X8 aforesaid, do hereby certify that Simon L. Sommers and his 
wife Margaret M. Sommers parties to a certain Deed, hearing 
date on the 3rd day of September A. D. 1887 and hereunto annexed, 
personally appeared before me, in the County aforesaid, the said 
Simon L. and Margaret M. Sommers being personally well known 
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to me to be the persons who executed the said Deed nnd ncVnnwl 

BzP? f rr ri^ 

It u her husband and having the Deed aforesaid fully ex¬ 
plained to her acknowledged the same to be her act and deed^m.l 
declared that she had willingly signed scaled an t r Vl, 
same, and that she wished not to mrnet it (-Ken , *5 

and Notarial seal this 6th day of September, A. D. 1887. >Un 

rv „. , CHARLES 1. IMES 

[notarial seal.] Notary kmc . 

State op Illinois, 

McDonough County, ss: 

loJl and that his signature thereto is ppunino pi * . ^ 

?-* c< ’ urt n,y 
ICOIRT SEAL. J c w D1NES) Clerk 

County of Jefferson, 

State of West Virginia, ss: 

289 afo'iitr uTsSJ "c«s?,I, t 1 “» 

S 3 ,t mL i 

era saw riiis*rrA 
BSr ,,,y .—« 3 s «x r? 


[notarial seal.] 


JOHN PORTERFIELD, 

Notary Public. 


State of West Virginia, 

Jefferson County, set: 

In the Clerk’s Office of the Countv fYmvf t tm a nr 

Clerk of the said Court within and tor the^id’J A i°° re ' 

assets 

tr ttwrav 

official acts and deeds as such are entitled to fall iwl , 11 ! us 
and that the signature thereto, purporting to be his T vpHl" . cr f. dlt ’ 

asriMT 0 ™ ,,n<l,rn, >' h “" Js a 

[court SEAL.] THOMAS A. MOORE, 

20—2336a t c ' k M A f oremd - 
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290 County of Berkshire, 

Commonwealth of Massachusetts, ss: 

1 William T Filley, a Notary Public in and for the County afore- 
said, Do Hereby Certify, That'Ann K. Sommers party to,a certain 
Deed, bearing date on the third day of September, A. D. and 

hereunto annexed, personally appeared before me, in the County 
aforesaid, the said Ann E. Sommers being personally well known 
to me to be the person who executed the said Deed, and acknowl¬ 
edged the same to be her act and deed, (liven under my hand and 
notarial seal this first day oi November, A. D. FSS7. 

[notarial seal. J WILLIAM T. FILLEY, 

L Notary Public. 

Commonwealth of Massachusetts, 

Berkshire, ss: 

1 Henry \V. Taft, Clerk of the Superior Court, of said County of 
Berkshire the same being a Court of Record do hereby certify that 
William T. Filley, Esquire, whose name is subscribed to the certifi¬ 
cate or proof of acknowledgment, of the annexed instrument, and 
therein written was at the time of taking such proof or acknowl¬ 
edgment, a Notary Public within and for said County, duly au¬ 
thorized by the laws of this Commonwealth, to take and certify the 
acknowledgment and proof of Deeds to be recorded in this Com¬ 
monwealth, that he resides in said County, that I am well acquainted 
with the handwriting of the said Notary Public and verily belie\e 
that his signature to said certificate of proof or acknowledgment 
is genuine, and 1 certify that the said instrument is executed 
291 and acknowledged according to the laws of this fetate. In 
testimony whereof 1 have hereunto set m\ hand and aflixed 
the seal of said Court at Pittsfield this first day of November, A. D. 

[court seal.] HENRY W . TAFT, Clerk. 

Office of the Recorder of Deeds, 

District of Columbia. 

This is to certify that the foregoing is a true and verified copy of 
an instrument as recorded in Liber 12S7, folio 291, et seq., one of 
the land Kcoords of the District of Columbia. 

In testimony whereof I have hereunto set my hand and aflixed 

the seal of this otlice this 9th day of December, 1908. 

■ r seal. 1 R. w. DUTTON, 

^ Deputy Recorder of Deeds, D. G. 
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292 Defendant's Exhibit No. 6. 

Quitclaim. 

Recorded November 7, 1887, 2:51 p. m. 

T.iber 1287. Folio 288. 

Ilenry A. Sommers et al. 

to 

Allen C. Clark. 

This indenture. Made this twelfth day of September in the rear 
of n„r Lord one thousand eight hundred and eighty seven by "and 
between Henry A. Sommers and his wife, Elizabeth P Sommei 

Han in in the’sH," E ' «" of the County of 

p ‘ , n I 1 , 10 r t:ll ° nf Kentucky and Walter C. Sommers of the 
County of Montgomery in the State of Maryland, heirs at law of 
John A oung and of Susanna Sommers deceased parties of the fir t 
part, and Allen C. Clark of the City of {XiitoU^n the fetK 

pmtiel 1 of the fir r ' " f , S0 T :1 D-IH: witnesseth. That the said 

j a ‘ -j P«nt. for and in consideration of the sum of one 

SfstXs !‘!n 40/1 °0 dollars in lawful money of ,h 0 

n i n 1,1 hand paid bv the said party of the second 

part, at and before the sealing and delivery of 'these rrefenN the 
receipt whereof ,s hereby acknowledged, have granted bargained 
•sold, aliened, released, quit claimed and conveyed and do by hole 

release, quit-claim £/*«“= 

described real estate situate in 'the CitTanT inXcmmtv ofMVlf 
nagton m the District of Columbia, being l e lots S / 

Young m the partition of the estate of Abraham Young wl ci te 
to be found duly authenticated in Cause No. 07 Chancery Doeket 

1 ‘ u! 1C , v C,mnt of the District of Columbia entitled* 

onq Tc'iry Moscrop vs. Ann (Young) Gibson, to wit- All those 
293 certain pieces or parcels of land and premises in the said 

City of Washington known as lots two. five and eicdit in 
Square nine hundred and eighty two. lots six seven eleven and 
fourteen, ,n Square nine hundred and eighty three loTone t 
Square nine hundred and eighty four, lots eighteen and n”neteen 
n Square one thousand and twenty seven, lots eight nine ten and 
cleien in Square one thousand and twenty eight, lots seventeen and 
eighteen in Square one thousand and thirty, lot three in Square one 
housand and thirty two. lot eight in Square one Ihousand and 

thirty fi, r i T , lo?X VPM ' PI£rl,t " nd nin \ in Sf l m ' re one thousand and 
tbroo i! •' i. o'eien m square one thousand and thirty five lots 

lots one P f hoth o C " S1Ve ,n S T ,are on e thousand and fifty five 
l . ° a,K) two 111 Square one thousand and fifty eight lots twelve 

‘?xty ee ninc lot ,e T' fif , t0e ;i in SfiuareVne thotand and 

clh /' • f ‘ r to thirteen both inclusive in Square one thou 
sand and ninety five, lots five to sixteen both inetolive in SqSe 
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eleven hundred and seven, lots six and seven in Square eleven hun¬ 
dred and nineteen, lots seven and eight in Square eleven hundred 
and twenty, lots three and four in Square eleven hundred and 
twenty two, and in the County of Washington lot five (being lot 
assigned to .John poling, as aforesaid), in a tract now known as 
Isherwood. Also lot six in the County of Washington, being the 
lot assigned to Susanna A oung in the partition of the estate of 
Abraham Young and described by metes and bounds in said parti¬ 
tion proceedings, in a tract now known as Isherwood, Together, 
with all the improvements, ways, easements, rights, privileges, and 
appurtenances to the same belonging, or in anywise appertaining, 
and all the remainders, reversions, rents, issues and profits 
294 thereof, and all the estate, right, title, interest, claim and 
demand whatsoever, either at law or in equity, of the said 
part- of the first part. of. in. to or out of the said land and premises. 
To have and to hold, the said land and premises and appurtenances 
unto the said Allen C. Clark, his heirs and assigns, in testimony 
whereof, the said parties of the first part have hereunto <et their 
hands and seals on the day and year first hereinbefore written. 

Signed, sealed and delivered in the presence of: 


IT. A. SOMMERS. [seal.] 

ELIZABETH P. SOMMERS. [seal.1 

MARY V. SOMMERS. r seal.1 

C. E. SOMMERS. [seal.] 

his 

WALTER C. SOMMERS. [seal.] 


mark 

Witness of signature of Walter C. Sommers, A. V. Sommers. 


County of Harbin, 

State of Kentucky, **: 

I,_. a Notary Public in and for the County aforesaid, 

do hereby eertifv that Henry A. Sommers and his wife Elizabeth 
P. Sommers. Marv V. Sommers and Charles E. Sommers, parties 
to a certain Deed, bearing date on the twelfth day of September, 
A. D. 1887. and hereunto annexed, personally appeared before me, 
in the County aforesaid, the said Henry A., Elizabeth P., Marv V., 
and Charles E. Sommers being personally well known to me to be 
the persons who executed the said Deed and acknowledged the same 
to be their act and deed, and the said Elizabeth P. Sommers being 
of full age and being by me examined privily and apart from her 
husband and having the Deed aforesaid fully explained to her ac¬ 
knowledged the same to be her act and deed and declared 
295 that she had willingly signed, sealed and delivered the same, 
and that she wished not to retract it. Given under my hand 
and notarial seal this 22nd day of September, A. D. 1887. 

[notarial seal.] S. H. BUSH, 

Notary Public. 
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State of Kentucky, 

County of Hardin, set: 

0,1’ J "f" n . , Wplls ’ ^erk of the County Court for the County and 
State aforesaid do certify that S. II. Bush, Esq., whose genuine 

• lgnature “PPeareto the foregoing Certificate of acknowledgment is 

I. ', Co", of TI 1C r° f a*,"'" 8 sn,T, . e , n Notary Public in and for 
.m I ( nunh Hardin duly commissioned and qualified-as snob 

and that his official acts are entitled to full faith and credit Given 

under my hand and seal of office this 22nd day of Sept,, 1887 

rcounT SEAL 1 JOHN H. WELLS 

on H. C. C. 

District of Columbia, ss: 

•iffiresaid' >1 ^ 0n i P- i Cla n k -.:' ) , N^nry Public in and for the District 
aforesaid. Do hereby Certify, That. Walter C. Sommers party to a 

certain Deed, bearing date on tlie twelfth day of September ' A D 

188/. and hereunto annexed personally appeared before me in the 

District aforesaid the said Walter Ci Sommers being personally 

e l known to me to be the person who executed the said Deed and 

acknowledged the same to he his act and deed. Given under mv 

1887 nn< n ° tflna 5P!I ,,lia twent y second day of October, A. D. 

[notarial seal.] APPLETON P. CLARK, 

Notary Public. 

Office of tiie Recorder of Deeds, 

District of Columbia. 

Hus is to certify that the foregoing is a true and verified copy of 
an instrument, as recorded in Liber 1287. folio 288, et seq one of 
the Land Records of the District of Columbia. q '’ 

In testimony whereof T have hereunto set mv hand and affixed 
the seal of this office this Oth day of December, A. D. 1908 

f SEAL -] R. W. DUTTON, 

Deputy Recorder of Deeds, D. C. 

^ Exhibit Rebuttal No. 1. 

1896. Kayl ° r BrOS - 

May 15. BvUic following account of cost of fence in Washington, 

(1) To posts and braces. ... $11 30 

(2) Board bill. 

( 3 ) Labor ..,.;;;;;; 5 75 

(4) Express on tools. 2.50 

(5) 43 rods fence at 60 cts. 25 80 

(6) Difference in cost of iron.... 2.47 


$54.32 
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May 7 
“ 26. 

ou 


28 . 


July 31. 


To cash on account. $10.00 

By amount due for 78 rods fence at 
%/ 

45 cts., on Copeland farm. 35.10 

By amount due for 132 rods fence at 
45 cts. on Brahlc place— 

(1) fence . $59.40 

(2) board . 2.10 

- 61.50 

To check in full. $140.92 

$140.92 $140.92 


298 Exhibit Rebuttal No. 2. 

May 13, 1896. 

.1. E. Boiler in account with Kavlor Bros. 

To cost of fence in Washington, 1). C. 


(1) To posts A: braces. 11.30 

(2) Board Bill . 6.50 

(3) Labor . 5.75 

(4) Express on tools. 2.50 

(5) 43 rods fence at 60A.•. . . 25.80 

(6) Difference in cost of wire. 2.47 


$54.32 

Mav 7. Bv cash. 10.00 


Balance due.£44.32 


Julv 31, 1896. 


(In Margin:) 


Received payment in full this day from John E. 
Roller. 

KAVLOR BROS. 

E. A. B. No. 7, P. 178. 


299 Exhibit Rebuttal No. 3. 

No. —. Harrisonburg, Va., July 31 st, 1896. 

r rhe First National Bank of Harrisonburg. 

Pay to Kavlor Bros, or Order. One hundred and forty 92/100 
Dollars, for wire fence. 

$140.92. JOHN E. ROLLER. 

Endorsed: 

KAYLOR BROS. 

W. J. KAYLOR. 
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300 Order Dism imng Hi 11 of Complaint. 

Filed May 31, 1911. 

******* 

This cause coming on to he heard upon the pleadings and testi¬ 
mony, and being ful-y argued by counsel and duly considered bv the 
Court, it is, this 31st 'lay of May, 1911, ordered, adjudged and de¬ 
creed that the KillI of Complaint tiled in this cause, he, and the same 
is hereby, finally dismissed with cost. 

TIIOS. H. ANDERSON, Justice. 

From the foregoing decree, the complainant, John E. Roller, this 

,i ”/ 111 °P en Court notes an appeal to the Court of 

Appeals of the District of Columbia, and the bond to act as a suner- 

$300 OO* 8 her0 ,y flXL,<1 Ut ,hrec lll0USi,n ' 1 dollars, and for costs at 

n ■ . ft , . . TIIOS. II. ANDERSON, Justice. 

(^o Opinion filed.) 


Memo ran da m. 

June 14, 1911.—Bond on appeal for $300. filed. 


301 Directions to Clerk for Preparation of Transcript of Record. 

Filed July 17, 1911. 

******* 

'Hie Clerk will please prepare the transcript or record on appeal to 
the followi’ng XPPf ' a S ’ ' 6 ” b ° Ve en,ltle<1 oause . and embody therein 

1. Rill of complaint, filed Mar. 2, 1908. 

2. Restraining order passed Mar. 2. 1908. 

3. Answer of defendant, filed Mar. 6, 1908. 

4. Replication. 

5. Order of June 20, 1908, continuing restraining order 
0. All depositions taken on behalf of plaintiff. 

7. All depositions taken on behalf of defendant. 

8. Exhibits filed by plaintiff in his testimony in chief, as follows* 

(a) Fetter^from Orig. Proprietors to Beall & Gantt, dated 

(/>) Letter dated 1799 by Beall in reply to above letter 
(O Letter of Tlios. Jefferson to Beall! dated June 17 1801 

(d) Su Preme Court U. S. transcript, No. 173, Thompson v. 

(e) Certificates from Collector of Taxes, D. C. (6 pages) 

(/) Letter dated July 7,1874, relating to books and records 
of the office of Collector of Taxes. 
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J OilN E. HOLLER VS. ALLEN C. CLARK. 


May 7. To cash on account. $10.00 

‘‘ 26. Bv amount due for 78 rods fence at 

45 cts.j on Copeland farm. 

“ 28. By amount due for 132 rods fence at 

45 ets. on Brahle place— 


(1) fence . $59.40 

(2) board . 2.10 

July 31. To check in full. $140.92 


35.10 


61.50 


$140.92 $140.92 
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Ex iihut Remi ttal No. 2. 


May 13, 1896. 


J. E. Roller in account with Kavlor Bros. 


To cost of fence in Washington, I). C. 


(1) To posts A: braces. 11.30 

(2) Board Bill . 6.50 

(3) Labor . 5.75 

(4) Express on tools. 2.50 

(5) 43 rods fence at 00^.. . . 25.80 

(6) Difference in cost of wire. 2.47 


$54.32 

May 7. Bv cash. 10.00 


Balance due.£44.32 


July 31, 1896. 


(In Margin:) 


Received payment in full this day from John E. 
Roller. 


E. A. B. No. 7. P. 178. 


KAYLOR BROS. 


299 


Exhibit Rebuttal No. 3. 


No. —. 


Harrisonburg, Va v July 3L< 1896. 


r 


Phe First National Bank of Harrisonburg. 


Pay to Kavlor Bros, or Order, One hundred and forty 92/100 
Dollars, for wire fence. 

$140.92. JOHN E. ROLLER. 

Endorsed: 

KAYLOR BROS. 

W. J. KAYLOR. 


















.miiK e. non.™ V s. allek r. ct,ark. 


1 r,9 


300 Order Dismimuy Rill of Complaint. 

Filed May 31, 1911. 

******* 

This, cause coming on to be heard upon the pleadings and testi¬ 
mony, and being ful-y argued by counsel and duly considered bv the 

C r i i ’,i 1 !, IS .’. th n-n ls /A lay 1911 ■ orfltre<l > adjudged and de- 

tree<l that the Hill of Complaint filed in this cause, he, and the same 

is hereby, finally dismissed with cost. 

TIIOS. H. ANDERSON, Justice. 

From the foregoing decree, the complainant, John E. Roller, this 
\ ^Fiy, 1911, in open Court notes an appeal to the Court of 

Appeals of the District of Columbia, and the bond to act as a super- 

$300 OtT ‘ ereby flXed at tl,ree Dollars, and for costs at 

, v n . . , TIIOS. II. ANDERSON, Justice. 

(No Opinion filed.) 


Memorandum. 

June 14, 1911.—Bond on appeal for $300. filed. 

301 Directions to Clerk for Preparation of Transcript of Record. 

Filed July 17, 1911. 

******* 

„ T J,' e ' vil1 l’J 01 ! sc l-rojiuro the transcript or record on appeal to 

the followin AppCa * 111 the illjove entitled cause, and embody therein 

1. Bill of complaint, filed Mar. 2, 1908. 

2. Restraining order passed Mar. 2, 1908. 

3. Answer of defendant, filed Mar. 6, 1908. 

4. Replication. 

fi. Order of June 20, 1908, continuing restraining order 
b. All depositions taken on behalf of plaintiff. 

7. All depositions taken on behalf of defendant. 

8. Exhibits filed by plaintiff in his testimony in chief, as follows* 

(a) Fetter^from Orig. Proprietors to Beall & Gantt, dated 

(/>) Letter dated 1799 by Beall in reply to above letter. 

C ) Letter of JI hos. Jefferson to Beall, dated June 17, 1801 

(d) Su Preme Court U. S. transcript, No. 173, Thompson v. 

(e) Certificates from Collector of Taxes, D. C. (6 paces) 

(/) Letter dated July 7,1874, relating to books and records 
of the office of Collector of Taxes. 
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.ronx e. rom.er vs. alt/en c. clartc. 


(g) Deed from Corp. of Washington to Richard Barry, dated 

March *23, 1852. 

(h) Deed from Richard Barry to William II. Triplett, .June 

17, 1875. 

302 ( i ) Deed from Win. II. Triplett to John S. Irwin, October 

23, 1885. 

(j) Deed from John 8. Irwin to John Ambler Smith, April 

8, 1889. 

(k) Deed from John Ambler Smith to John E. Roller, April 

8, 1889. 

9. Exhibits filed bv defendant with his testimony in chief, as fol¬ 
lows :— 

(a) Agreement between Roller Clark, dated Feb. 17, 1898, 
in Eq. Case No. 17,885, relating to redemption of tax 
certificate. 

(h) Letter to Leo Simmons from I. B. Bursey, dated October 
25, 1898. 

(r) Certified copy of quit claim deed from Adeline Y. Som¬ 
mers to Allen C. Clark, liber 1287, folio 291. 

(d) Certified copy of quit claim deed from Henry A. Som¬ 
mers to Allen C. Clark, dated Nov. 7, 1887. Liber 
1287, folio 288. 

10. Exhibits filed by plaintiff with his testimony in rebuttal, as 
follows: 

(n) Roller s account of costs of fence, Kaylor Bros., 1890. 
(/>) Kaylor Bros, receipt, dated May 13, 1890. 

(r) Check of Roller to Kavlor Bros., dated July 31, 1890, 
for .$140.92. 

11. Opinion of Court, if filed; otherwise memorandum showing 
that no written opinion was filed. 

12. Final decree. Appeal noted in open court. 

13. Memorandum as to filing of bond. June 14, 1911. 

14. This praecipe. 

JOHN E. ROLLER. Appellant, 
By MILTON STRASBURGER. 


303 Order Extending Time. 

Filed July 20. 1911. 

t 

******* 

Upon motion in open Court and for good cause shown it is, by the 
Court, this 20th day of July, 1911, ordered that the time for filing 
the transcript of record in the above entitled cause, in the Court of 
Appeals of the District of Columbia, be and the same is hereby ex¬ 
tended to and including the 20th day of August, 1911. 

WRIGHT, Justice. 

I consent that the above order be entered. 

LEO SIMMONS, 

Attorney for Defendant, Allen E. Clark . 



•John e. roller vs. aLi.en c. cl. 


\HK. 
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Stipulation. 

Filed July 28, 1911. 

* * * * 

^ ^ 

i.. 1 ,he the followin s ^ 

lumbia, and 1 ave the s 1 t °l the “*™t of Co- 

304 "Ti ,«“• 4-® o?Ss^ they 

pellant vs. Allen C Chrk'et'd ° C Jo . lln . E - I{ol| er, Intervenor, Ap- 

marked “Complainant’s exhibit. Xo 1 1)16,1 Slnte *> No - 332, 

E. wt.... Join, 

and John E. Holler fntpr™ ! LoUlt „ of the Unite<1 States, No. 72 

Supreme Court of the United St ite ^X ‘'j-i'*' A ! le " C - Clark et al’ 

Exhibit No. 4.” ‘ iNo ' 4ol > niarked “Complainant’s 

Given under our hands this 27th day of July, A. D. 1911. 

I „ BASIL d. boteler 

Attorn ,or >>'hnE Roller.Co^Sl^ 

11, . LEO SIMMONS 

AUornoj for Alien C. Clark et al., Defendant 

305 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, *,.• 

Columbia*, hereby ofrtHV‘ffie^fora S “ prt '" ,e Court of ‘he District of 
304, bo.h’inclusiVe ,o be n W m " nbe ™ 1 f rom 1 to 

according to directions of counsel hcrein'dWJ tll ) Ilst ) ri 'B‘ ‘he record, 

part of this transcript in cause \o oTir.j • ’ °I "'Inch is made 
E. Roller is Complainant and \llon C Cl'/eL- 1 'rlZ " ,)erein Joh » 
same remains upon the files and , f record in £ efcn,hnt > as the 
In testimony whereof I her..,.,,. . .?i? 11,1 Court, 

seal of said Court at the Cite of ir 'i^ 1 ^ nl - v name and affix the 
16th day of August A D. 1^11 "ashmg,o„, in said District, this 

[Seal Supreme Court of the District of Columbia.] 

p at ?i Y0U NG, Clerk, 

By ALF. G. BUHRMAN, 

Pn.]^ i A&tt Clerk. 

2336. ’e SSS, No ' 

Ktrsa? ” f c °" ,mbi * ™ w n Si. t 

21—2336a 





RETURN TO WRIT OF CERTIORARI. 


Court of Appeals, District of Columbia 


OCTOBER TEEM, 1911. 

No. 2336. 


JOHN E. ROLLER, APPELLANT, 

vs. 

ALLEN C. CLARK. 


FILED NOVEMBER 14, 1911. 


The United States of America, ss: 

[Seal Court of Appeals, District of Columbia.] 

The President of the United States of America to the Honorable the 
Justices of the Supreme Court of the District of Columbia, GrS 

R W her f s i ’ 1 , a certai , n Sllit in Supreme Court between John P 
Roller AppeHant, and Allen C. Clark, defendant which suit ^ re 

mo\ed to the Court of Appeals of the District of Columbia by virtue 
of an appeal agreeably to the act of Congress in such case mLkaiid 

H s :^r:; ,he ree ° ,d and * - id cause 

-r;.L" w Sn " ,h 

Copy of brief written by the said appellant, John E. Roller in the 

He,< " “ t 

Short copy of the docket entries in the case of Clark against Roller, 
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Law cause #48,323, which was filed in the case by the appellant and 
is not in the record. 

You, therefore, are hereby commanded that, searching the record 
and proceedings in said cause, you certify what omissions, to the ex¬ 
tent above enumerated, you shall find to the said Court of Appeals, 
so that you have the same, together with this writ, before the said 
Court of Appeals forthwith. 

Witness the Honorable Seth Shepard, Chief Justice of the said 
Court of Appeals, the 6th day of November, in the year of our 
Lord one thousand nine hundred and eleven. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals of the 

District of Columbia. 

[Endorsed:] Court of Appeals of the District of Columbia. No. 
2336, October Term, 1911. John E. Roller Appellant vs. Allen C. 
Clark. Writ of Certiorari. 


Answer of John E. Roller. 

Filed July 12, 1898. 

In the Supreme Court of the District of Columbia. 

At Law. No. 27147. 

Benoit Baer, Jr., to Use of Lloyd E. Carruthers, 

vs. 

John Ambler Smith and Henry J. Klintz. 

The Answer of John E. Roller to the summons served upon him in 
the above named cause, requiring him, as alleged terre tenant of 
John Ambler Smith, to show cause why the said Plaintiff “ought not 
to have execution of his Judgment for One hundred and Fifty Dol¬ 
lars ($150), with interest on the same at 7% per annum, from May 
19. 1886, until paid, and $2.09, costs of protest, against all those lots 
and parcels of land situate in the City of Washington, District of Co¬ 
lumbia, known as lots eight (8). nine (9), and ten (10) in Square 
numbered ten hundred and twenty eight, (1028), together with 
$38.40 cost of suit, recovered against Henry J. Klintz, February 5, 
1887. and John Ambler Smith, January 25, 1888, in said Court, in 
the above entitled cause, and $— additional costs,” not waiving his 
demurrer to said summons, but insisting upon the same, for answer 
thereto, says: 

That he is not now and never was the terre tenant of the said John 
Ambler Smith, of the lots or parcels of land aforesaid. 

That he admits that he is the terre tenant of said lots or parcels of 
land, but he denies that the plaintiff has any lien upon the same by 
reason of his said supposed judgment, (recited in said summons), 





against the said John Ambler Smith, the said Smith having had but 
a transitory, momentary seizin of said property, without any actual 
beneficial ownership of the same. ^ 

That the facts connected therewith may be briefly stated- 

1. Under a decree of the Circuit Court of Shenandoah County 
Virginia, rendered on the 10th day of September 1887 in the Chan- 

Trinlpn'f P r n<h '^ ''' e 7i n , ln the name and style of William H. 
Wnh <5 i G ?°- ( C - Veddcrl.un, and others, a Deed was made by 
iw i 1ru 111 to the said John Ambler Smith, Attorney for the 
Defendants Deo. C Uedderlmrn and M. II. N. Kendig, and lodged 
with the papers of the cause, to be delivered to him or them, or either 
ot them upon a compliance by them, or either of them, with the 

£!Z 'f S ?) d and tho Payment of the money due. as ascer¬ 

tained bj the said decree, and the costs. A copy of said decree, at- 

e> ed under the Act of Congress is filed herewith, and proved to be 
read as part of this Answer. * • w 

Tlmt '! e , ,tller snid Smith nor the said Defendants in said 
rtm n f h e -a r r '" S <o redeem said property in accordance with 
al At- rr ' P< r ° e - t 7 renpo "’ at the instance and request, 
1?1 le ; l "' n ; " nd Smith, vour Respondent, who had been 

■ h Attorney of said Defendants in said cause, in the State of Vir¬ 
ginia. agreed and undertook to furnish the money necessary to do so. 
in consideration of a Deed being made to him for the property and 
this Respondent being assured by Smith that, the title had been ex¬ 
amined by an expert examiner of titles, and pronounced a good 
title, consented to the arrangement, and did pay the redemption 
monec. to wit: to Joseph S. Irwin. November 0. 1887 $3788 00- to 
mr'T m?™'’ November 0, 1887. $15.00, taxed Attorney’s fee; 
w C V V ■« Il,ey : y° velll,ier 1««7. $37.54, Clerk’s fee; to M R 
r„% y m Tn er ’ November 0. 1887. $12.37, Commissioner’s 
t0R j ; Stlck,ev - November 9. 1887. $2.40, Commissioner’s 
fee. and paid taxes, unpaid to that date, $79.22. and incurred ex- 
penses telegraphing and travelling,—$32.50. The arrangement 

™ ha , *1 .° 0rU T; a " eP S i lould [ ,e r ," ade - also by Wedderburn to 
°/ !" s nsht 7 re(,e ™' tbat beln £ his interest in the prop- 
^, d , ha A?T Respon(lent should receive a conveyance of the 
title in full of his fees, expenses and charges, and in full of the monev 
paid by him to redeem said property. ^ 

In accordance with this agreement, before paying said sums of 
monev on the 9th of November 1887, your Respondent received on 
the 8th day of November 1887, from said Smith, the Deed of Release 
or Conveyance which he had procured from Wedderburn, and a 
Deed, also, to this Respondent, from said Smith, and. with hese in 
his possession, he came to Woodstock. Virginia, on the 9th of No 
vember 1887, and paid the sums of money hereinbefore referred to 
except taxes and expenses, and thereupon the Deed from Irwin to 
Snuth hereinbefore referred to, was delivered by the Clerk of said 
Circuit Court of Shenandoah County to this Respondent the M 
to said prciperty passing through Smith as a mere conduit 

nw n?F ; t ^ e n r i eed ‘l. were corded in the Record¬ 
er s Office of the District of Columbia, on the 8th day of April 1889 
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in their proper order, at substantially the same moment of time, all 
being delivered to the recorder at the same moment, and only the 
interval elapsing between the admission of each to record that was 
necessary to enable the Recorder to make the proper endorsements 
upon each respectively, and they are recorded in liber No. 1374, 
folio- 394, 395 and 396, respectively. 

That, moreover, the title which the said Irwin conveyed to the 
said Smith was and is a tax title, which is now being assailed in the 
Courts of the District, upon the ground that the same is wholly null 
and void, and that the said tax sale and the proceedings in relation 
thereto were irregular and illegal, the requirements of law only not 
not being complied with, but disregarded, and especially in that no 
report of said tax sale was ever made in accordance with the require¬ 
ments of Section 2 of the Act of Congress of the 20th day of Feb¬ 
ruary 1819. 

That, moreover, the legal title to said lots of land never was in the 
said Irwin, nor in the persons in whose names the lots were assessed 
and sold for taxes, but was in the heirs at law of Thomas Beall, de¬ 
ceased. who was the survivor of himself and John Mackall Cant, the 
trustees of the original proprietors of the District of Columbia, and 
these heirs have conveved said title to this Respondent by Deed 
dated the 1st day of March 1889. and recorded in the land records of 
this District, in Liber No. 1548. folio 481 et seq. 

Having answered, he prays to be hence dismissed with his costs. 

JOHN E. ROLLER. 


State of Virginia, 

Rockingham Count]/, To wit: 

This dav, John E. Roller personally appeared before me in mv 
County aforesaid, and made oath that the statements contained in 
the foregoing Answer, so far as made upon his own knowledge, are 
true, and so far as they are upon information derived from others, 

he believes them to l>e true. 

Given under mv hand this 10th day of July 1893. 

E. W. BASS, 

Justice of the Peace. 



Supreme Court of the District of Columbia. 

No. 48,323. 
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Ill the Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the g^riet of 
Pnlnmltin hprebv certify, in obedience to the \\ nt ot Certiorari, 

hereto attached and returned herewith, that the |™ e 

and correct copies of '‘The Answer of the appellant. John E. Roller, 
to a certain scire facias in Law case #27.147, and known as Benoit 
Bear, Jr., to the use of Lord Carruthers against John iUnhler SmBh 
et ah,” being part of Defendant’s Exhibit No. 3 ’ in Equity Cause 
No. 27654 heretofore submitted to the Court of Appeals; am ° 
“Docket Entries in the ease of Clark against Roller, Law cause 

^ I further certify that there is not among the record and P r "<'eed- 
ings in the «aid Equity cause, “a brief written by the soul appellant. 
John E Roller. in the case of Scott against Herold et al.. and known 

as “Defendant’s Exhibit #4.” , a. .1 

In testimony whereof. I hereunto subscribe my name and amx t 
seal of said Court, at the City of Washington, in said District, thi- 

9th day of November, 1911. 

rSeal Supreme Court of the District, of Columbia.1 

JOHN R. YOUNG. Clerk. 

rFudor-ed 1 No. 2336. John E. Roller Appellant ys. Allen C 
Clark Return to Writ of Certiorari. Court of Appeals Distnet of 
Columbia. Filed Nov. 14. 1911. Henry W. Hodges. Clerk. 
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ALLEN C. CLARK, Appellee. 

IN EQUITY. NO. 27654. 

v- - ';.V • * ... • ■.:.• 

JOHN E. ROLLER, Complainant, 

>$VWvSa&YT?*:&4.u'r5f 

vs. 
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ALLEN C. CLARK, Defendant. 
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IN THE 


Court of Appeals of the District of Columbia 


NO. 2336.. 


JOHN E. ROLLER Appellant, 


VS. 


ALLEN C. CLARK, Appellee. 


IN EQUITY. NO. 27654. 
JOHN E. ROLLER, Complainant, 
v$. 

' .ALLEN C. CLARK, Defendant. 


• * / 


/ r 


appeal from 

Supreme Court of the District of Columbia 

Bnef and Argument for John E. Roller, 
Appellant, and Assignments of Error, 
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1028, against Richard Osborn and others, including John 
E. Roller, as far back as January 16, 1893, and sought 
in that partition suit to have the validity of the tax deed 
and title under which the property had been sold for the 
non-payment of taxes thereupon for the years 1824 to 
1846 and a tax deed made in 1852 to one Richard Barry 
and under which the said John E. Roller and those under 
whom he claims have paid all taxes up to the present 
dale, set aside as invalid and illegal and as constituting 
a cloud upon his title, upon the single and sole ground 
that no report of such tax sale had ever been made by the 
collector of taxes to any proper officer and that the same 
had never been recorded in the office of the recorder of 
deeds for the District. 

This suit was dismissed upon a demurrer to the bill 
upon the ground—as is proven in the record—that the 
laches of said Clark and those under whom he claims 
precluded him from any relief in equity against said title 
and that the bill v/as multifarious, and contained no 


equity. .. , , , 

After this suit was dismissed a new suit was brought 

I)V Clark in November 1893- in which Boiler was not 
made a party, at first, but upon his application he was 
admitted as a party defendant and filed his answer there¬ 
in. The cause was heard upon the merits and at the 
hearing Justice Cox dismissed the cause upon the ground 
that the complainant Clark and those claiming with him 
were not entitled to any relief in equity against the de¬ 
fendant Roller because of their laches and because ot the 

lapse of time and want of equity. 

Other proceedings, however, were subsequently had 

in the cause which seemed to ignore this decree, and some 
vears later the said Roller intervened in the cause to en¬ 
join a sale which had been advertised under decree enter¬ 
ed in this partition suit and for other relief, with the re¬ 
sult that he won his case in the Court of Appeals of the 
District of Columbia and the decree of that court was af¬ 
firmed by the Supreme Court of the United States in t e 
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cause of Clark vs. Boiler reported in 19 q*t o n 
page 541. reported in 199 U. 8 . Reports, 

their title aflaw Jfo^r / 8 °" ght t0 haVe ^ablished 
and declared that the said Pin* , em .P|® d . se ®k partition 
s°, still bring Ms action at law 

naked averment of e t r itl „ 8 T fu g °° d deal raore th »» a 

<ter tax title he had tep^^ “• 

chase m 1887 up to 1892 and thJ u- tte hls P ur ' 

likely to quarrel with it.’’ he-Roller-was “not 

brir,J h # f Ultat law w M°h that court said Clark miirht 

findi^thift ndant iD that action of e jcctment—Roller—>- 
hndmg that he was not only entitled to resort to a court 

cau^e'of^th^i a ‘ hat he was com pelled to do so,, be- 

ment books s°bo t “ d d ? struction of cer tain of the assess¬ 
ment books, showing the assessment of the property in 

controvery for taxes, and the loss and destruL^/the 
w wf r T* S ° f the eollector of taxies showiAt that' 

non-payment ° f Said P ro P ert y as delinquent for 

non payment of taxes, and of the record of said reports 

gave^ c^uTof 0 ^ a . nd . k , n . ovdn S also tha t these facts 

that coX Iff! !? U y Jurisdlc 1 tlon and made it a tribunal 
, 1 oonld afford more complete relief than a court of 

Anen"c > r| n \ ent | lt * ed j ls ? t0 have a11 deeds lmder which 
Allen C. Clark claimed title and which had been made 


I 



4 


and recorded since the sale of the property for taxe.^, 
and the deed made thereunder in 1852 by the Corporation 
of Washington- to Richard Barry, cancelled and annulled 
as a cloud upon his title, brought his suit in equity to en¬ 
join and restrain the prosecution of the action of eject¬ 
ment and to obtain the complete relief to which he was 


entitled. ... , 

Upon this bill, verified by oath, a restraining order 

was awarded the complainant—Roller—on the 'id of 
March, 1908, and the same was continued for a full hear¬ 
ing, to the 6th day of March, 1908. . 

On that day the defendant, Allen C. Clark, filed Ins 
answer in which he denied that the complainant. Roller, 
had any right to restrain him from prosecuting his action 
at law,'and denied that the complainant had any legal or 
equitable standing in any court, and averred that the pos¬ 
session of the property was wrongfully withheld froin 
him bv the said complainant. The other averments of 
the answer need not here be referred to, as they simply 
give the history of the litigation which had theretofoie 
taken place over the property. „ ., 

On the 16th of June, 1908, the complainant Roller, 
took isue on the answer, and then on the -Otlii o 
June 1908, the cause was fully heard on the bill of com¬ 
plaint, answer, general replication thereto; toget er 
with the restraining order of March -, 1908, and 
thereupon it was held by the court that the complainant 
was rightfully in court; that his restraining order should 
continue in full force and effect until the final termina¬ 
tion of the case; that the complainant should take and file 
• l.i« testimony in the cause by the 1st of September 1908, 
and that the defendant should take his within fifteen days 

Uier ThSdecision and the decree thereon were made by 
Chief Justice Clabaugh, but upon a ftnhl hearing of 
the cause before Justice Anderson on the 3st of May, 
1911, a decree was entered dismissing the same absolutely 

and finally. 
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also ta“„ »d“tl r 1 ,0 ' 

upon the merits th ® ° aUSe Was then ^ar,l 

4^S£3ss 

r,, “°britT k f b “ i1,11 "■* p^toSS lTdS, 

that LT,f , f tl0 “ , at , law t0 clear the title, and all 

aw Unt ? C ° Uld , d ,° was t0 defend s^h action at 
law. L pon this ground, he dismissed the bill of mm. 

eree m'tbo 1 °° S f tS ’ notwi thstanding Justice Clabaugh’s de- 

e “P 


ASSIGNMENTS OF ERROR. 

1. The court below erred in holding that the Sn 
preine Court of the United States intended by its lan- 

.H l ' a il,V?l d | eC t re i that n0 ° ther P rocee< ting could be had, 
LSff ! % ? n act ion of ejectment by the 

Lid twT n f i h i ^ efenc1a ! lt Boller > end a trial at law, 

ait R^iw “ t f d6d l >y . ! ts de eree, to force the defend- 
ant Roller mto atrial at law, and to. deprive him 

of his nght to resort to a court of equity in 

P , r , 0eure f n injunction against the prosecu- 
t on of the action at law, upon, any equitable 
ground whatever, and especially upon the equity 
based upon the fact that there had been such loss 
and destruction of the original assessment books and the 
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original report of the collector of taxes showing the sale 
of the property in controversy for the non-payment of 
taxes against the same and the record of said report 
in the proper office as gave a court of equity jurisdiction, 
in such cases, and made it a tribunal that could give more 
complete relief, than a court of law, and based also upon 
the ground, that the complainant was entitled to have 
all deeds which constituted a cloud upon his title, can¬ 
celled and annulled and any such cloud removed. 

There would no reason for such action, on the part 
of the Supreme Court of the United States and the opin¬ 
ion of the court could not be construed to mean, to do 
the complainant, Roller, any injustice, or to intend, to 
deprive him of any redress in any court to which he was 
entitled, and the learned judge of the court below erred 
in taking any such narrow and technical view of the 
matter. 

It will again be noted at this point also, that this 
action of Judge Anderson over-ruled and set aside with¬ 
out rehearing it—the decree of Chief J ustice Clabaugh on 
the 20th of June, 1908. It is submitted that it was most ir¬ 
regular and unprecedented for a justice of the same 
court to annual and set aside or totally disregard the 
finding of the Chief Justice or other justice of the same 
court in the same cause, except for very potential rea¬ 
sons. 

2. The court below erred in not holding that the tax 
title of the 6th of March’ 1852, under which the appellee. 
Roller, claims the property in controversy was a valid 
tax title and is not perpetuating, and making final the re¬ 
straining order referred to. 

3. The court below erred, in not holding upon the 
proofs in the cause, including the records in the cause, 
that the decrees rendered by the Supreme Court of the 
District of Columbia in favor of the appellant John E. 
Roller, the one by Judge Hagner, on the 17th of May, 
1893, in Equity Cause No. 14,468, and the other by Judge 
Cox, on the 5th of May, 1896, in Equity Cause No. 15,141, 
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adjudicated the title of said Roller, to the property in 
controversy, finally and irrevocably, and in not dwlaring 

WirrsL ” p “ ,h, ‘ 

,, 4 - Thatthe court erred in not holding that 

the failure for over three-quarters of a century, to pay 

taxes, on the part of the alleged owners, and the failure 

tM ^; Iy A alf t0 question the validity of the 

tax title of the appellant, Roller, is such evidence of an 

abandonment of anyclaim to, or right in,the property 

a d s n< o°L SU< i h J a t eS a # d d ® ky ’ ° n the part of said 0 wn er s 

as to preclude them from ever obtaining any relief what 
ever against the tax title, under which Roller elaimfand 

^"whatever" fr ° m asserting any title to the proper- 

.... 5 \J. hat the court below erred in not holding that the 
title of the appellant Roller had become indefeasible un¬ 
der section 999 of the Code of Laws for the District of 
Columbia, page, 178, and the proofs adduced in support 
ot the adverse possession set up and claimed by the ap¬ 
pellant Roller in his bill of complaint. 


ARGUMENT UPON THE LAW AND FACTS 0^ THE 

CASE. 

FIRST ASSIGNMENT OF ERROR. 

Could the jurisdiction of equity be invoked? 

The principles involved in this assignment of error 

have already been laid down in this jurisdiction by its 

highest court, to-wit: the Supreme Court of the United 

States, and they are conclusive as to the case before the 
court. . 

In Wehrman vs. Conklin, 155 U. S., p. 326- it is de- 
ciarea! 

• • « i • ••, • 

}• “ T bat the bringing of an action of ejectment does 
not oust a defendant of his remedy in equity. The- 




u question is, is the suit one that could be maintained 
“in equity upon the facts set up in the bill ? 99 

2. “That the defense of laches of the plaintiffs in an 
‘ejectment suit cannot be availed of as a matter of 
“law. Though a good defense in equity, it is not de- 
“fense that can be made in a court of law.” 

3. “That an equitable estoppel can be availed of in 
“the action of law as well as in a court of equity, and, 

4. “That although the facts relied upon as consti¬ 
tuting an equitable estoppel might be laid before a 
‘jury in a common law action and if established 
‘operate as defense, yet it does not follow that a bill 

“of equity will not also lie to cancel an outstanding 
“deed as fraudulent, and upon these grounds of 
“equity the LEADING PRINCIPLE INVOLVED 
“is thus laid down by the court, quoting from Chief 
‘Justice Matthews, who delivered the opinion of the 
“court in Drexel vs. Berney, 122 U. S., p^241. M 
“All that can properly be said is, that in order to 
“justify a resort to a court of equity, it is necessary 
“to show some ground of equity other than the es¬ 
toppel itself, whereby the party entitled to the 
“benefit of it, is prevented from making it available 
“in a court of law. To the same effect is Cable vs. 
“Wetherholt, 116 Illinois, 313.” 

See Wehrman vs. Conklin, 155 L T . S., p. 327. 

So that the law is well settled that “where the title 
“to real property is concerned equity has a concur¬ 
rent jurisdiction’ because it may not only enjoin an 
“action at law, but may order a cancellation of the 
“fraudulent or other conveyances making a cloud 
“on the title and prohibit the bringing of further 
“suits at law and thus afford a more complete relief 
‘ ‘ than is possible in a court of law. ’ 1 
Quoting numerous decisions from various States. 
Wehrman vs. Conklin, 155 U. S., p. 328. 

“There are also, it is true, the adiiitional^easoi'.s 
“that the plaintiffs had long been in possd®toii of 
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“the land; THAT THE RECORDS OF THE CASE 

“tfon^ ? t j e *° n , ginal P urchaser at the execu- 
i G t0 have ac( l uire d the legal title 

“though f ^ E ?® EN L0ST > and thair titlo, 
®“I hpe . rfe f t . ly good ln equity* may be technically 

* lent n* aW and ln such a case the y have u 
right to call upon a court of equity for relief 

“against such defects.” 

"SrST CreekC ° al Co - vs - Doran, 142 U. S„ 417, 
449; Stone vs Anderson, 6 Foster (29 N. H.) 506; 

<‘£T° y ?«T°t 0< 1 8 ’ 13 California > 626 ! Robert vs. 
Hodges, 16 N. J. Ep. (1 C. E. Green) 299. 

aoo fu Sln | mons Creek Coal Co. vs. Doran, 142 U. S 417 

SfwsTSa f »'„ B „; 


Q h ,' S cle . ar u P° n «'e authorities that the plaintiff in 

and S °J , e J ect ™ en 1& ; estopped by reason of the laches 
and delay of himself and those under whom he claims, the 

deaths of witnesses, loss of evidence, and their abandon- 

fir the P ro P ert y and acquiescence in the tax title 
and the payment of taxes under the same from asserting 

a mere naked legal title. 8 

It would be inequitable to per mit them to take ad- 
\antage of an alleged defect in the tax sale after the lapse 
ot over three-quarters of a century. 

* ,^. ft , er ® uch ,aches and la P se of time it is difficult to 
establish the regularity of a tax sale, even on the one 
point in which it is assailed. 


It appears now, however, that the plaintiff Clark as- 
saUs thelax title upon every ground. Accordingly, in 
the litigation which has arisen over this property in the 
suits for partition brought by Allen-C. Clark and others 
it has twice been held that the failure for over three- 
quarters of a century to pay taxes on the part of the al¬ 
leged owners and the failure for oyer a half a century to 
question the validity of the tax title of the appellee- Rol- 
ler, is such evidence of an abandonment of any claim to 
or nght in, the property, and of such laches and delay’ 
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on the part of said owners as to preclude them from 
ever obtaining any relief whatever against the tax title, 
under which Roller claims. 

1. On June 7, 1893, Judge Hagner dismissed the 
original suit of Allen C. Clark and others for partition 
and denied any relief as against the appellant Roller, 
both on the ground of laches and on the further ground 
that the title to the property was not clear. 

2. On the 5th of May, 1896, Justice Cox held that the 
complainants in a second suit for partition were “barred 
by their own laches from any equitable relief against the 
defendant—Roller—and dismissed the suit as to him.” 

In the present controversy resort was had to an ac¬ 
tion of ejectment to assert title to the property in con¬ 
troversy, and the appellant, Roller, merely asserted his 
right to resort to a court of equity upon the grounds for 
equitable jurisdiction and relief to prevent the forms of 
law being used to defeat that which, in equity, constitutes 

the right. 

In Drexel vs. Berney, 122 U. S., p. 241, it is declared: 
“In order to justify a resort to a court of equity for 
“the enforcement of an equitable estoppel, some 
“ground of equity, other than the estoppel itself, 
“must be shown whereby the party entitled to the 
“benefit of it is prevented from making it available 
in a court of law; and, that it must be made to appear 
“that forms of law are being used to defeat that 
“which, in equity, constitutes the right.” 

“When it appears to be altogether uncertain wheth- 
“ er the complainant can avail himself in the action 
“at law of the defence asserted in the bill, the bill 
“should not be.dismissed upon general demurrer, 
“but the respondent should be required to answer.’ 
In the case before the court, upon the pleadings and 
proofs, there was presented as the ground for equitable 
jurisdiction , beyond the equitable estoppel, created by 
laches , lapse of time, abandonment, deaths Oh Wll- 
NESSES, and LOSS OF DOCUMENTS, the specific al - 




11 


legation, that one or more assessment Reel* * , ■ 

especially that the or,, rv , * b °° ks " ere ,08t and 

THE tax title or" HE com ' REP ° RT UP0N 

RECOBD THEREOF WERE , o ^IXAN'T W AS BASED AND THE 

that with these establish*7 h" d Were difficult to Prove- but 

to show that they once existedTiid ^u ? r0of ®’ sufficient 
stroyed- such tax tifi 1Sted ’ f nd lad been lost or de- 
turned t,e WaS g ° od a " d c °uld not he over- 

' 1 a / d , w ! tkln a reasonable time it could have been easilv 

r ? adi ' y 

able. g d d therefore as having become unassail- 
SECOND ASSIGNMENT OF ERROR 
AS TO THE TAX TITLE. 

made Fi in 8 t thp r 0 .v 8 it i 0n - onI - v P oint which has been 

amended bill In f 1 ^ 10 " be £°. re t,le court, including tlie 
mended bill m the cause of Allen C. Clark and others vs 

to «le ,K " n ’" “» v,lidH) ' of 

offi , c . e J rs of the corporation of the City 
„ Washington did not within ten days after the 
supposed sale of said lot for taxes or at anv time 

“D?sS 0 f°ciT Cl r k ° f th<> late Cireuit the 

( district of Columbia, an accurate report, or any re- 
port in writing, certified by the clerk or register of 
,, the s “ ld corporation in manner and form, as re- 

‘‘Febrifa^'TmQ \ ° f ^ ° f ?° n " T ^ a PP rwed 

u , . * “ 9 nor was such report, or any re- 
jjort- in the premises forthwith, or at anv time re¬ 
corded by the said clerk, or by any one else among 
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“the land records of said county/’ 

Second proposition. The proofs, however, show a full 
compliance with the law in every particular. 

1. As to the assessment of the land for taxes. The ex¬ 
hibits on pages 136 and 137 P. R. show that the lots in 
controversy were assessed for taxes on the general as¬ 
sessment books of the Corporation of Washington for 
the years 1839, 1844, and 1849, covering the period for 
which the same were sold as delinguent for the non-pay¬ 
ment of taxes. 

2. As to the sale of the same for the non-payment of 
taxes. The exhibit on pages 138 and 139 P. R. show a 
sale of the lots in controversy December 8, 1847 by An¬ 
drew Rothwell, Collector, to Richard Barry at the prices 
named in theexhibit. 

This exhibit is a certified copy taken from sales book 
No. 3, folio 8, on file in the office of the collector of taxes 
for the City of Washington, but now lodged in the office 
of assessor of taxes for convenience in which is recorded 
the sales of real estate in the District of Columbia for 
the non-payment of taxes thereon for the period begin¬ 
ning January 28, 1837, ending April 11, 1853. See page 
138 P. R. 

It appears however from the* testimony of John F. 
Cook. 

1. That the original reports of sales of land for un¬ 
paid taxes against the same, in the District, of Columbia, 
made from year to year by the collectors of taxes which 
had the usual collector’s official certificate appended to 
them, signed officially by the collector of taxes, and which 
came to the register were regularly transcribed by him 
into books kept for that purpose, but that these original 
reports themselves were gathered up by John F. Cook 
when he was collector and were bound together one fol¬ 
lowing the other, and were left by John F. Cook in the 
desk of the collector in the collector’s office when he re¬ 
tired in 1888. 

See pages 21 to 23 of P. R. 
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These original reports are lo<*t q t 
deposition, page 31 as wpH « See James T * Petty’s 
James T. Petn* 28 to 30- Both 

page 15,-P. R l-5SreV£' t? David Warner, 
not in the collector’s or assessor^ °ffi gina ! reports are 

sraL"* 1 - 

'’ft «"«* 

those books of these ori<nn 1 no ® cl al transcripts in 
official certificate of the colWt repor *f’ and contained no 
by law to be kept lLked th^ - f "?* bein « required 
*ng public records. . , ^•ty and character of be- 

[oday, the^ioffii^Slj hTth Which * 8 “ these offices 
by a mere gate or lattice work j/ f Sam f. room ' separated 

room, that is a copy of the ffrsttFThef 7 •“ t H BBme 
became somewhat disfieureH on ^ lna ^ books 

John F, Cook’s deposiSta^Sl T "***'^ 

of the collwtor d a y tteched I to t the that f fficial cer tificate 

copied in these Imokseither'tbc^fi 1 ^^ of sate-never were 

-t. It is clearly proven^w^er by TheT ? ^ 
Warner, Adams’ Petty and L* testun ony of 
the first set and the second w £ u* theSe books ’ both 
upon by the officials ’ « Ve h® 6 " U8ed and relied 

Senerally, for many years “as the 068 ’ ^ tbe publie 

fess to be. ” 7 ‘ 8 the record which they pro- 

tbey^ou/d have been llfl If*" ° ffered in . a court of law 

<he ground that the present set"^^^* 1 ^ 8 ^ 1 ^’ Up ° n 
offices was a mere codv of the fi + sales books in these 

the first set of salesToo^ h»d h 8et;8econd - that even 
authority from the „ • • b , ad been made without official 
been retunS^o the rr^t 81 ,^^ 8 ° f sa,e wh ich had 
to the collar’s o and * bim referred 
of “Sales Bm!kfi’^ith : “I? thlrd ’ that both of these sets 

ii* «fc?] w ™ 1 “ d ,*^ wapm *» 

e uistnst of Columbia and by the public 
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g enerally, lacked official character because of the absence 
of the certificates of the collector; and , fourth, that the 
original reports of sales were the best and only evidence 
and must be introduced. 

The difficulty attending the proofs of the existence of 
these original reports of sale, their official character, and 
their destruction or loss are very fully exhibited in the 
numerous depositions that have had to be taken to es¬ 
tablish the facts, and the reliance that had to be given, 
to the depositions of witnesses, like John F. Cook who 
three years ago was seventy-five years old; David War¬ 
ner fifty-eight years of age, and connected with the col¬ 
lector’s* office for thirty-six years; James T. Petty con¬ 
nected with the office for thirty-four years, and others 
whose testimony could so easily become obscured, by 
reason of age and other infirmities. 

But the existence of these official reports of sale and 
what they contained and to whom they w'ere returned by 
the collectors of taxes is absolutely and fully proven in 
this cause. 

3. As to the advertisement of lots in controversy for 
sale as required by law' this is clearly proven by the pro¬ 
duction of a file of the National Intelligence in the Law' 
Library of the Bar Association of the District of Colum¬ 
bia, and proof of w hat it contained. 

4. The official deed made by the Corporation of Wash¬ 
ington to Richard Barry—pages 140 to 142 P. R, 

It is admitted that under a decision of the former su¬ 
preme court of the District of Columbia reported in one 
of Mackey Reports, it w as said, that inasmuch as no re¬ 
port of tax sales could be found in the office of the record¬ 
er of deeds; and in as much as the statute, as it then ap¬ 
peared in the compilation of the statutes supposed to be 
in force in the District, required that such reports should 
be made to, and recorded in said recorders office, the tax 
deed in that case was invalid. Yet a reference to the 
eases in the Supreme Court of the United States will 
show' that the decision referred to, has no application to 
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ent ease, 6tl >-1852, in the pres¬ 
et stood, “in ye old time.’” g0verned by the law, 

involvingX“aMtyT^ x e t SeT 0f *^ United States 

umbia were J ax t,ties > « the District of Col . 

2. Early 1 vs"'Howard^ 16th ^ >Ward ’ P a S« 232. 

3. Thomson vs. Carrolf w^ War V 8ge 610 ‘ 

4- Ronkendorf, vs Sor ^T/ d ' page 
and they all show ti,»7uu 4 °J Pflters > 349. 

those day,” who appeared ^law Were ^"t® in 
no question was ever raised hv ti ' ers ln these cases, 
OF SALES NOT BEING BETHRMPn^ 116 REPOBT 
COBDER’S OFFICE nor f TURNED T0 THE RE- 
such requirement of the court"ah? 't*™* made to 
Thompson vs. Carroll the tax title 1<>Ugl1 “ t Ile case of 
ft. is admitted that the* eVsteTLTr^ 
quinng such report to be madp ” fact * no aw re ' 

and then ther was then in fact no such*i ec0rder ’ e office, 
mer tax laws of 1819 reeno-nf, V , officers, as the f 0 r- 
The City of Washimrtnn zed and referred to. 

a ™ eadin S the preceding artslMayTU^h 7 \ ^ 
and February 24,1804. chapter K and klfl ifof T 53 
ter 75 incorporated, bv tlie „«m„ , ' , ay 4 > H")». chap- 

<2 V. S. = 1 ‘™ C ?i, 0f , 

The corporation was triven f„u P ' ’ 727 ‘ ch ’ 9 - 
Ject taxes, and unimnrovfd let f ? ,P° w * r to lay and col¬ 
on which two year’s taxes rime'" Clty of Washington 
were authorized to be sold at nnKr due , a " d unpaid ’ ete -> 

due thereon (id. 8) Bv »e pub sale for such taxes 
enacted “that the several cell a * Tlend atory act Congress 
such other officers of the . K ctors of the said taxes, or 
charged with the dutv of «oii aid cor P ora tion, as shall be 

shall within ten davl artet f any ,^ estate ’ for taxes, 

clerk of the circuifconrt fT '^ such sa,e ' transmit to the 
an accurate 

• I < • 



16 


register of the said corporation, containing &c.,” (certain 
specified information, “which report it shall be the duty 
of the clerk of the said court forthwith to record, &c.” 

Act of F ebruary 20, 1819, ch. 35,’ 2. 

3 U. S. Stats, at Large, p 486. 

It was claimed by the defendants Allen C. Clark and 
wife, in their amended bill, in the petition sent in the 
court below, that no such report was ever transmitted, 
filed, or recored, and they claimed that that omission, ren¬ 
dered the tax title void. 

It will appear however, that the act requiring such n 
report to be made to that office had been repealed long be¬ 
fore and was not in force when the tax sale in the case at 
bar, took place. 

Abouta year after the passager of the act of Februray 
20,1819, Congres repealed the then existing act, incorpor¬ 
ating the city of Washington, and all the supplements, 
and amendments to the same, and incorporated the said 
city under the name of the “mayor and board of Alder- 
mew and board of common council , of the city of Wash¬ 
ington,” giving the new corporation, an entirely new and 
complete charter, with full and ample powers of aH kinds, 
including the power to lay and collect taxes, and to sell 
real property, whether improved or unimproved, in the 
city of Washington on which two or more year’s taxes 
should have remained due and unpaid, &c., but requiring 
no such report to be transmitted or certified or recorded. 
(Act of May 15,1820, ch. 104,1, 2, 7, and 10. of U. S. Stats 
at Large pp. 583, 586, and 587). 

Lastly Congress passed the act of May 26, 1824, which 
did not require any report to be transmitted* certified or 
recorded but repealed in section 1 “so much of the act of 
May 15,1820, chapter 104, as is inconsistent with the pro¬ 
visions of this act,” and enacted: 

Sec. 3. “That public notice of the times and place of 
the sale of all real property for taxes due the corporation 
of the city of Washington, shall be given in all cases here¬ 
after, by advertisement, inserted in some newspaper, 
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published in the cairi /»;* 

successive weeks, in whichTdvT?***’ f ° r at ,east twelve 
Jlie number of the square or I, 'r®? s,lail he stated 
lot, or lots, (if the square hasTeeTVA " umber of the 
»a.ne or names of the person nr dmded in lots ) the 
same may be assessed on the books oVt? 1 * 8 t0 whom thf * 
he time of such advertisement the n * 16 C0r P 0la tion, at 
on each square, or lot, the period fn ^u* ° f the iax ^ 

be due ' and the agregkte amount nf f ° h ] he san,e shall 

Property assessed in the name of tJ.n GS ’ due ° n ail real 

sons, &c„ and no sale of rZi . same Person, or per- 
after made, shall be impaired orTnZ^t f ° r taXes ’ he:e ’ 
property not being asesssed nr »d 5’ A reason of awh 
™„NAMES of THE LAWFUI Owvpd in the NAME , 

1 HEREOF, PROVIDED the same ^. n T 0WNEK «- 
* 8 abo 'o, directed, or bv reason 13 be adver tised 

SeL T°”:£ t b !i ng Ci>reretl >' «tated e » am0Unt ° f taxea 

which may be sold, underttieorov^- prop f etors of lots, 

"e allowed the right of redeJTr -° nS , ° f tIns aet - shall 
and according to the like resS' 0 ” “ tbe Same manner, 

S^t a fWtaUt” C0Dtained “ tba act 

as aforesaid, the owners^his hIT sa ^’ advertised 

pay the amount of taxes' with AT ’ °f a ^ orne y, shall not 
said lots,&c„ shall be sold, & e andtf?* tbereon . ass «3sed, 
twelve months from the dav of sale tA ' 6 expiration of 
appear, and pay, & c „ the arLAntlvA 0wner shaI1 not 
and costs and taxes accruiA 1 f the purehase 
ten per centum interest’ D fr T bsequent to the sale and 

money it shall and mav be kwfn?f Um ’ A". tbe P ureh ase 

pie, at the expiration of said time AT tlt,e ’ n fee simple 
chaser.” time, to be made to the pur- 

Sec. 11. ^Thfll 1 nil ijji . 
aforesaid, on sales for taxes & P A Per f y e °nveyed as 
from the mayor, undertSeal nfk^’ ^ be by deed 
said conveyance shall be effects^ orpo 5 a tion; which 

title, the requisitions of tWs act ’h» n J aW ’i!f COnvey the 

1 10,8 act > having been compiled 
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Act of May 26, ch 195, 1, 2, and 11. 

4 U. S. Stats at Large pp. 75, 76, and 71. 

The old corporation and its officers, designated in the 
act of February 20, 1819, having been legislated out of 
existence, there was no one to w T hom to transmit, or cer¬ 
tify the report provided for, by that act, and no clerk of 
the Circuit Court for the county of Washington to whom 
it could be transmitted, or by whom it could be recorded 
and further, even if such was not the case, the act of May 
26, 1824, supra, by its broad provisions, did away with 
the necessity or transmitting, certifying, or recording 
any such report, and, in fact, repealed the act of Febru¬ 
ary 20, 1819, if it had not been previously repealed, as it 
is submitted, it had. 

It appears, however, that such reports of sale were in 
fact made and they were returned to the register of the 
District, (see Mason vs. Fearson, 9th Howard, 248), 
and were recorded in the official “sales book,” a book 
kept for thatpurpose and while the original set of books 
is not now in existence in the proper office, yet not only 
was this the fact but in the case of Thompson vs. Carroll, 
22nd Howard, page 244, with those same great lawyers 
before the Court a tax sale made in 1835, was sustained, 
which never could have been done if the court had not 
thought or held that the making of the report to the Reg¬ 
ister, and the record thereof, in the “official sales book” 
was a compliance with the law. 

The appellant, Roller, has introduced in evidence in his 
behalf as exhibit No. 5—P. 131 P. R.—a certified copy 
from the record in the above named case of Thompson vs. 
Carroll, which shows that not only was the original re¬ 
port of sale for taxes used but that the “sales book of tax 
sales ” of the city of Washington was introduced and 
relied upon in that cause without objection as having 
been made in full copipliancp witlithe requirements of the 
law, and no objection was made to the tax title in that 
case, upon any such ground, as was made in the case be- 
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f y ' eie ' " •' assesse( l for taxes as shown by the copies 
U tlle assessment books in the collector’suffice- that 
hey were duly advertised for sale for the failure to pay 

the * ‘ Sio^T; M ■ Sll °"’ n by the copy from the file* of 
of t he itr A Intelligence” found in the law library 

T l * B n Ass ® clatlon . of the District of Columbia froin 
July to December, 1847; that the sale was reported to 

JSit^rt e «f°w ie i?S“ Pla<?e ° f the “ elerk °* the Cir * 

cmt Court of Washington,” which office had been lerns- 
lated out of existence by the act of 1824 and that this^e- 

ZuJ ? m aS reC0 5 ded in an official sales book in the 

w.K, L 8 '? S deemed by the Su P te:,le Court of the 

and « »f/i at f ‘° a 8ufficient compliance with the law, 
and that that court had sustained a similar tax sale. 

whichbL^i 8 C0Ult • Vl11 ? 0t overturn the* decisions 
Much have been acquiesced m as the law of the land, for 

? ae , nia . n r years > a ^e suggestion of the adverse claim- 
... ;,H° thl f t? r °P erty in controversy, some of whom had 
- .. 'St, in the proprietary title, until they bought 

the titled f " n knowIed « e °f the condition er 
the title,—after spying out the same—from the records 

and who have used the title thus acquired by them as a 

basis f 0r the institution of thier suit and who may be 

these nuT therefore, as being mere speculators in 
® , , d tltles - Surely no lawyer of later days can per¬ 
suade this court to hold that there was a fatal defect in 
complying with the law of tax sales, in the District of Col- 
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umbia, when the great lawyers of foimer clays—men of 
the greatest skill and learning in their profession and of 
the highest character for integrity and honor—failed to 
discover or to rely upon any such defect, and the Su¬ 
preme court of the United States has sustained such a tax 
sale. 


111 . 

THIRD ASSIGNMENT OF ERROR. 

As to the EFFECT -f the DECREES of JUDGE 
IIAGNER ENTERED JUTE 17, 1893, and of JUDGE 
COX, entered on May 5, 1896, upon the question of the 
laches of the defendant, Allen C. Clark, and those under 
whom he claims and of those who stand with him. 

It cannot be doubted upon the proofs in this record—- 
see testimony of D. S. Mackall, p. 75 P. R.—that this 
question of laches was presented to Judge Hagner, and 
that by his decree of June 17, 1803* he decided it. 

The decree of Jude Cox shows on its face not only 
that he decided it, but that he put it in his decree, first, 
that the court was without jurisdiction to entertain the 
suit against the defendant Roller; second that the bill 
was multifarious as to him; and third that the complain¬ 
ants were barred by their own laches from any equitable 

, lief against him and dismissed him finally, from the 

cause. 

It is submitted, therefore that there cannot be a shadow 
of a doubt that the question of the defense against the at¬ 
tack made upon the validity of the tax title held by the 
appellant Roller, based upon the ground of laches, was 
sustained by the court, in both of the equity causes, No. 
14,468,and No. 15,141, and that there can be no escape 
from this fact. 

In the case of Samuels vs. Reviere, 108 Fed. Rep. 718 t 
< lie plea of res adjudicata was sustained in a case almost 
identical withthat before the court. Reviere had filed his 
bill .o^eaniky against Samuels to cancel the deed made by 
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Freeman on Judg. (4th Ed) 249 . 

Case vs. Beauregard, 101, U. S., Rep. 688. 
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Beloit vs. Morgan, 7 Wallace, 622, etc. 

In Beloit vs. Morgan, 7 Wall, Rep. 622, it was said in 
speaking of the former suit, whose decree was plead as 
res ad judicata. 

“The parties were identical and the title 
involved is the same. All the objections 
taken in the cause, might have been taken in 
that. The judgment of the court might 
have been invoked, upon each of them. The 
court had jurisdiction over the parties and 
the subject. Under such circumstances, a 
judgment is conclusive,not only as to the res 
of the case, but as to all further litigation 
touching the same subject matter, though 
the res itself be different. The principle 
reaches further. It extends not only to 
questions of fact and law, which were decid¬ 
ed in the former suit, but also to the grounds 
of recovery or defense* which might have 
been and were not presented.” 

The court quotes with approval from the important 
case of Henderson vs. Henderson, 3 Hare, page 45, the 
opinion of the court to the effect that the plea of res 
ad judicata applies to every point—not only to those, 
upon which the parties required the court fo form an 
opinion, and to pronounce a judgment—but to every one, 
wliihli the parties exercising due diligence, might have 
brought forward. 

In the case of Bailey vs. Laws, 23 S. W. Rep. page 20, 
3 Texas Civil App. page 529, it was held that where in a 
suit for partition certain parties were held to have no 
title, it was not error to exclude as evidence in a subse¬ 
quent suit, certain tax deeds, executed prior to such origi¬ 
nal judgment, under which one of the defeated parties 
thereto claimed title. 

In Heffner vs. Insurance Co., U. S. 123, p. 747, in a case 
very much like that before the court, it was held, not only, 
that multifariousness in the bill does not render the de- 
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Lpon these authorities it is certainly clear that if fim 
parties to the two Equity causes Nos. 14,468 and 15 141 

the tax title Of the appellant Ser had suc’ 
oeeded in.. having the tax sale held invalid- and in harint 

- u^aVfd* o iTrl aU ° therS conected therewith delivered 
P™ 1 f? d ’ as instituting a mere cloud upon their 
title he would have been forever concluded thereby 

tax sale- anTtt 0 / T*! h * d to cancel the 

■ 6 , ai . the tax deeds, thereunder, because of its be- 

ng a cloud on the title, there can be no question (see 

bSatcale •f !Vie u’ 108 ^ Rep ' P - 721 > and a « is said 
, that case it would seem but just that the decree should 

be equally conclusive when the deed has been held valid 

as agamst the other parties in interest, Upon what £ 

ciple of right, can the parties, adverse to the interest of 

the appellant Roller deny, tlmt they, are estopped by the 

decrees fendereiLjuat as U jvLw h*™ 5 #*L jL___ 
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Every action or suit involving the title to and, is in 


effect an action of trespass to try title no matter what its 
form,—see Grimes vs. Hobson, 46 Texas, p. 416—and the 
judgment of the court is conclusive, even if the court in 
deciding the question, involved, decides, that it has no 
jurisdiction, and dismisses the suit. (84 Texas, p. 651.) 

It is well settled that a court of equity in a suit to re¬ 
move a cloud from the title, may bring all the parties be¬ 
fore the court—direct that an action at law be brought, or 
award an issue out of chancery, and make a decree in the 
cause- binding all parties concerned. 

See leading case of Daingerfield vs. 
Pascal, 20 Texas, 551. 

Currin vs. Spraull, 10 Gratt. 

3 Amer. & Eng. Encv. of Law, title, 
Cloud upon Title. 

But if additional and more emphatic authority was 
needed, it is to be found in the decision of the Supreme 
Court of the United States in the case of Root vs. Woof- 
worth, 150, U. S., 401, a case in which it appeared that 
Governor Morton had brought a suit against Root to es¬ 
tablish his right to certain property near the city of 
Omaha, and to have the claim which Root asserted there- 
to, declared a cloud upon his title . The decree, estab¬ 
lished the superiority of Morton’s title. Later on, Mor 
ton conveyed an undivided half interest in the premises 
to Woolworth, and the other half to his brother, Morton, 
and after his death, his executors transferred that half to 
Wool worth. In the meantime- Root had re-entered, or 
resumed possession of the premises, and Woolworth filed 
his bill to carry into execution the decree, which had been 
rendered in the first suit, in favor of Morton against 
Root. Root demurred to the bill, on the ground that 
\\ oolworth’s remedy was at law, and the demurrer was 
overruled. Then he answered, and attempted to make 
defense, upon the ground of adverse possession, for the 
statutory period. The court refused to sushtain this de¬ 
fense. The court, in its opinion, said that: 

‘ i The jurisdiction of courts of equity to 




interfere- and effectuate their own decrees 

der 1 ?o Un ° t '!f:. 0r WritS 0f assi stance, in or- 
once settZVJ?* re ^ igation of questions 
settled ’’ 6 Same Parties ’ is weU 

Citing, Story’s Eq, Jur. p. 959, and a 
number of other authorities, including 
hrippendorf vs. Hyde, 110, U. S 276 

r 8 r R L Co - Mo - p - R B- C. in 

ti . . u. o. Kcp, 505. 

,„« to y* «■ » 

worth Ipso fi lOTr ^ n , appellant Kollor invalid and 

dS^RtaSS*2 tt? * k ! d th ^ court t0 enforce *hJ 

itv of the case of Rrlt th wl’ Under the direct author- 
consideration 0 wo«dd°havp ^° 0lw ? rth ’ i ust oited. Scant 

property wou^d to h j S rights and inter ^ts in the 

l Z & h nTre^d ^ - 

ARE mMnmr BI rHf D THAT TH()SE SCREES 
AN'TS Awn™?* ™ IKE UP0N THE COMPLATN- 
C VKSF^ \ x .?L FENDANTS ’ IN TH0S « TWO 

raS£ pS ULD BE enforc ed against 
iirrr ^ ftER parties, Adverse to rot j ft? 

WHO WAS THE SUCCESSFUL PARTY. ’ 

1 DECREES were obtained aftfr 

wSfr, 00 ™ 18 ° p ™E DISTMCT 
TT HAS BECOME NOTED AND 

CAN NOT BE POSSIBLE THAT NOTHnsir 1 n aq 

THAT THFV MPLISHED BYTHEIR RENDITION 
THF oitf^tLvP MEANINGLESS AND THAT 
SETT?FD S RV N mH^r AT WERE THOUGHT TO BE 
a™ E and agS. M :. CAN BE RE-LITIGATE D 




26 


IV. 

FOURTH ASSIGNMENT OF ERROR. 

The efieet of the laches and delay of the owners of the 
lots in controversy adverse to the tax title j their aband¬ 
onment of the property and their acquiescence in the 

tax sale and tax deed. 

Independent of the decrees relied upon in the previous 
asignment of error, the doctrines of laches and abandon¬ 
ments, are invoked as applicable in this case and as pre¬ 
cluding any attack upon the tax title of March 6, 1852, 
under which the appellant Roller, and those under whom 
he claims, have paid taxes and asserted a claim and title 
to the property for more than half a century. This 
court must hold as the court below should have done, 
that the failure for over three-quarters of a century, to 
nay taxes, on the part of the alleged owners, and the 
failure for nearly a half a century, to question the vali- 
tlitv of the tax title, of the appellant Roller, is such evi¬ 
dence of an abandonment of any claim to, or right in, the 
propertv and of such laches and delay, on the part ot 
said owners as to preclude them from ever obtaining any 
relief whatever against the tax title, under which Roller 
claims and consequently from ever asserting any title to 

the property whatever. „ . 0 , 

The proofs in the cause show that the appellant Rol- 

ler and those under whom he claims have paid all taxes 
and assessments since the year 

sold for unpaid taxes beginning with 1824, and that it 
appears that if interest were counted upon these taxes 
and asessments it is believed they would far more than 

absorb the value of the property to ? a y- . , , h 

Havin'' paid for the property, in good faith, amt 
and those under whom he claims, having paid the taxes 
on it for over three quarters of a century, having success- 
^t v defended the property against all comers to this 
l«tJ and. successfully, invoked, the. defense of laches 
against the attack made upon the tax title, un er w ic i 



he claims he is entitled at the hands of this court to that 

iTentlST" " 11Ch * kW abidin « and taxpaying citizen 
is entitled to receive. 

That a defence, based upon the ground of laches and 
abandonment, is one which will be recognized and allowed 
>v a court ofeqmty, is a proposition which is sustained 
by numerous and well considered decisions of the courts, 
throughout the whole land. 

The first case, perhaps, in which this doctrine was an¬ 
nounced is that of Ewing vs. Burnett 11 Peter’s Rep 41 
in which it was said that— F ’ 


On the evidence in the cause ,the jurv 
might have presumed a release, a convey- 
ance, or an abandonment of the claim or 
right of Williams under a deed in virtue of 
which he had made no assertion of right in 
favor of a possesion such as the defendant 
had from 1804’ although it may not have 
been strictly such an adverse possession as 
would have been a legal bar, under the act 
of limitations.” 

In that case, the time during which Williams did not 
lot or assert a right to it,” was onlv “from 
180o till Ins death in 1824,” while the time during which 
the defendant claimed the lot under color of title was 
from 1804 to 1834; while he paid taxes on it only from 
1810 to 1834. (See pages 49 to 51.) 

It was held, also, in that case— 

‘ * that the uninterrupted payment of taxes 
on the land for more than twenty four 
successive years is powerful evidence of a 
claim or right to it. ” 

How much stronger is the case presented in the rec¬ 
ord now before the court. 

The latest case, in the Supreme Court of the United 
States, is that of Moran vs. Horsky, 178, U. S. Rep. 208, 
in which case, an abandonment for fourteen years was 
considered sufficient to bar any claim for relief, the court 






declaring, that— 

4 4 we need only refer to the many cases, 
decided in this court and elsewhere, that a neglected 
right, if neglected too long* must be treated as an aband¬ 
oned right, which no court will enforce. There always 
comes a time when the best of rights will by reason of 
neglect pass beyond the protecting reach of the hands of 
equity.” 

The court refers to Galliher v Caldwell 145, IT. S. Rep. 
368 in which case the land in controversy lay near the city 
of Tacoma, in the State of Wsahington. The claimant 
lived but forty miles from the land, and was presumed to 
have known something of the changes, going on around it 
It lay contiguous to a city, beginning to grow rapidly in 
value, and it was platted as an addition to that city. The 
city had grown from a population of ljOOO in 1880, to a 
population of 36,000 in 1890, and that implied an enorm¬ 
ous increase in property, situated so as to be an addition 
to the city. The claimant waited but seven years, and 
only four years after the issuance of patent to another 
claimant. The court below applied the defence of laches 
to her claim, and the Supreme Court of the United States 
unanimously sustained the decree. 

On page 372 the cout, in its opinion, referred to a 
number of cases in which this defense was applied. In 
Harvard vs. Railroad Co., 17 Wall. 78, after a delay of 
five years; in Twinlick Oil Co., vs. Marbury, 91 U. S. Rep. 
587, after a delay of four years; in Brown vs. County of 
Buena Vista* 96* U. S. Rep. 157 after a delay of seven 
years; in Hayward vs. Bank, 96 U. S. Rep. 611, after a 
delay of four years; in Holgate vs. Eaton, 116 U. S. Rep. 
33, after a delay of two years in Davis vs. Davis, 125, 
U. S. Rep. 90, after a delay of five years. 

The court said: 

4 4 But it is unnecessary to multiply cases. 
They all proceed upon the theory that laches 
is not, like limitations, a mere matter of 
time, but principally a question of the in- 
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equity of permitting the claim to be enforc 
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. doctrine is so wholesome, when 
wisely administered, as that of laches. It 
prevents the resurrection of stale titles, and 
torpids the spying out from the records' of 
ancient and abandoned rights. It requires 
of every owner that he take care of his pro¬ 
perty, and of every claimant that he make 
known his claim. It gives to the actual and 
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long possessor, security, and induces and 
justifies him, in his efforts to improve and 
make valuable his property. It is a doc¬ 
trine received with favor because its propel 
application works out justice and equity and 
often bars the holder of a mere technical 
right, which he has abandoned for years, 
from enforcing it, when its enforcement will 
work large injuryto many.” 

The court quotes the case of McQuiddy vs. Ware, 20 
Wall, 14, in which there was a delay for six years only on 
the part of the claimant, who insisted that judicial pro 
ceedings had against him during the war, while he was at 
the time in the Confederate States, were invalid, and in¬ 
effectual as to him, and yet the delay, unexplained, was 
held sufficient to deny him the aid of a court of equity. 

Hhe courts have leaned too, in a aid and support ot 
tax title, such as this, involved in the present case. 

In Thompson vs. Carroll, 22 How. 422, it was held 
that where the owner of a tax title, has had possession 
of the proper tv in controversy, paid taxes, built and made 
valuable improvements on the same, for nearly twenty 
years, a court of justice should not exercise judicial in¬ 
genuity, to forfeit even a tax title, when the former own¬ 
ers have been slow to question its validity. 

In Cornet vs. Williams, 20 Wallace, 250, the Supreme 

Court of the United States declared that: 

‘ < As regards public officers, acts done 

which presuppose the existence of other acts 
to make them legal and operative, are pre^ 
sumptive proof of the latter. In the case of 
Ward’s Lessee vs. Barrows 2 Ohio, St. Kep. 
247, a sale for taxes came under examina¬ 
tion. It was held that certain acts of the 
county auditor, were presumptive proof 
that he had administered to the collector the 
oath prescribed by law, touching the delin¬ 
quent list. The sale was sustained. The 




judge who made the order of sale' was the 
judge to approve the claim. The order was 
presumptive proof, of the requisite appro- 

it wa^held^ ° f KeenC XS ' Demarest > 21 Calif. Rep. 300. 
it was held that an assessment could not be presumed nor 

could a tax deed itself, be presumed, but that the pre- 

sT s ro S th 0 er o a ffi’ ? iCh G r en ' e f says ’ a PP lies to all 

sales, or other official procedure, after the lapse of thirtv 
years did apply, to all the intermediate steps between the 

waTthaS aDd taX dee( l’ and that the Presumption 
w as, that the requirements of law had been complied with 

after a reasonable lapse of time had taken place, so that 

a fair presumption had arisen, that there had been some 

loss of papers records or other evidence, quoting the 

Im/on" «^ a i? d0Wn i n 1 Greenleaf on Evidence, p. 19 
and .0, fixing the period of time which must have elapsed 
in most cases “at thirty years .’ 9 P 

The failure on the part of the owner to pay the taxes 
assessed against the property, and the payment of the 
same by the claimant, asserting title thereto- and in 
whose name also, the real estate had been assessed for a 

long period of time, is powerful evidence of a claim of 
right to the property. 

See Fletcher, 120 U. S. 553. 

Ewing vs. Burnett, 11 Peters, 41. 

The Supreme Court of the United States has said 

also. 

“that the payment of taxes, is an import¬ 
ant and strong evidence, of a claim of title, 
and the failure of the record owner, to make 
claim to the property, or to pay the taxes 
themselves is evidence of an abandonment 
of any right in or claim to the property." 
See Holtzman vs. Douglas, U. S. Supreme 
Court, 168, U. S., Report 278. 

In this case of Holtzman aganist Douglas, such pay¬ 
ment of taxes by a claimant under a tax title only continu- 
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ed from 1867 to the 31st of May, 1889. 

In the case at bar the alleged owners have failed for 
over three quarters of a century to pay any taxes on the 
property in controversy, and there can not be any ques¬ 
tion about the fact that they had abandoned the property 
to the appellant, Holler, and those under whom he claim. 

ed. 

In Underwood vs. Dugan* 193, U. S. 384, in applying 
the doctrine of laches in that case, the court said: 

“The doctrine of laches rests on no arbi¬ 
trary or technical rule. It is founded on the 
plainest principles of substantial justice. 

(hvnership of property implies two things: 
^irst, attention to it; second, a discharge of 
all obligations by taxation or otherwise, to 
the state which protects it. 

See also the very recent case of Patterson 
vs. Hewitt, 195 U. S. Rep 317. 

In the case before the court, after the lapse of over 
eighty years, under the circumstances, already set forth 
in the first partof this brief, to which the courts attention 
is again called most earnestly the doctrines of laches, of 
abandonment, and of a w r ant of equity, in view of the 
changed condition of the property involved and of the 
parties asserting title to the same and the loss of evidence 
are all pressed upon this court, in this case which, it is 
submitted is the strongest case that was ever presented, 
for their application. 

FIFTH ASSIGNMENT OF ERROR 

AS TO THE E F FECT OF THE PAYMENT OF 
TAXES UNDER A CLAIM OF TITLE UNDER SEC. 
m) OF THE CODE OF THE DISTRICT OF COLUM¬ 
BIA, p. 178. . , , „ . 

As a final consideration in favor of the appellant 
Holer which will compel the court to hold that his title 
to the property in controversy is valid and unassailable 
the attention of the court is called to the provisions of the 
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nesses, the loss of testimony, and their abandonment and 
acquiescence in the tax title for more than half a cen¬ 
tury, independent of as well as in full reliance upon 
the decrees of Justices Hagan and Cox. 

Ill He is entitled to assert his equitable defences in 
a court of equity if indeed, he is not compelled to do so, 
and inasmuch as this right has been denied him by the 
court below he is entitled to ask this court for a reversal 
of the decree of that court and for a decree in his favor. 


THE APPELLEE’S PROPOSITIONS TO THE 

1. That the Supreme Court of the I mted Ctates in de¬ 
ciding the cause of Roller vs. Clark, 199 U. S., directed 
that Allen C. Clark should institute an action of law m 
order to clear his title, to the lots in controversy if he 
could, from the cloud thereon, occasioned by the tax title 
and the adverse possession of those claiming under i . 

2 That the effect of this declaration was to force the 
appellant Roller to defend, in a court of law only, and to 
deny to him the right to defend Ins title in any other 
forum and practically to rob him of his right to his equit¬ 
able defences in a court of equity. 

IN ANSWER, we say that the appellant Roller was re¬ 
quired by the decree of the Supreme Court of the United 
ni i i. * orirnit that he was in possession of this proper- 
tv BUT NO OTHER REQUIREMENT WAS IMPOS¬ 
ED UPON HIM. He has not only made such admission 
but has filed his plea of not guilty in the action at law but 
in addition thereto, has sought by bill in equity to make 
,r 0 od his equitable defences against such action at law. 

It surely cannot be pretended for a single moment that 
his right to make such defence in a court of equity, i e 
finds that to be the proper forum, was denied him by one 
single sentence, or word, even, in the opinion of the Su- 
Pmirt of the United States. There were no plead¬ 
ings presenting such an issue. It was not before the court 
for decision. It was not considered by the court, and 
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On the other hand Clark has been constantly pursuing 
him trying to get a chance in some way to have the title 
tested. This, without further argument, puts Roller’s con¬ 
tention that Clark is guilty of laches in an absolutely absurd 
position. 

Roller must have known that in taking this tax deed, he 
acquired nothing more than a color title, for he set out 
immediately to acquire a record title to the property, hunted 
out the alleged heirs of people who had not been heard of 
for nearly a century, and took deeds from them in 1891, 
parties claiming to be the heirs of a certain Thomas Beall, 
survivor under deeds from the original proprietors of the 
City of Washington, to Beall and Gantt, trustees appointed 
by the President to lay out the Federal City (See Rec. p. 
69, of Case 332, Supreme Court of U. S. Roller’s state¬ 
ment in former suit). If Beall and Gantt had not recon¬ 
veyed to the original proprietors as they did, certainly Roller 
knew, they being trustees to hold for a specific purpose, their 
heirs could not convey to a stranger, a party claiming ad¬ 
versely to their cestui que trust. Rec. 125. 

At page 68 of said record, which is copied in the present 
testimony of this case, it will be noticed in answer to suit 
brought to subject this land to the satisfaction of judgment 
against Roller’s grantor, John Ambler Smith (See Law 
Cause 27, 147, p. 67 of said record), that Roller said: 
“Moreover the legal title to said lots of laud never was in 
said Irwin (the man who pretended to convey tax title to 
Roller’s grantor) nor in the persons in whose names the 
lots were assessed and sold for taxes, but icas in the heirs 
at law of Thomas Beall, deceased, who was the survivor of 
himself and John Mackall Gantt, trustees of the original 
proprietors of the District of Columbia, and these heirs 
have conveyed said title to this respondent by deed dated 
the first day of March, 1889 , and recorded in land records 
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of the District of Columbia in liber 1548 , folio 181 , Rcc. 126 . 

Thus, the Court will see, that date, namely in 1892, 
Roller declared positively that the title he now claims is 

good, was never any title and never was vested in the parties 
under whom he claims. 

Roller's brief in the case of Scott et al. appellants vs. 
Harrell et al, appellees, 27 app. D. C., 395, where Roller 
as attorney, representing the Scotts. who claimed an un¬ 
divided interest in this property identically with the defend¬ 
ant. attacks the tax title, the same identical kind he now 
holds and claims under, and declares that same was worthless 

and that the tax deed did not even give color of title paee 
9 of said brief. * s 

Roller’s contentions that the Court should now consider 
the facts of the former decrees in this case, are not only 
untenable, but absolutely absurd, for certainly this Court 

does not sit as a Court to review the rulings of the Supreme 
Court of the U. S. 

On the first page of his brief, he starts out by showing 
that the defendant on the 16th of January, 1893, brought 
suit against him and others for partition of the property. 

and that he demurred to it, and that the bill was dismiss -d 
with cost. 

The Court holding that both grounds of demurrer 
were good.” 

If the plaintiff in this case would stick to the facts and 
quote properly from the rulings of the Court, there would 
be no necessity for much contention, but he seems to ignore 
what the Courts say, and he, himself, says and quotes as if 
no former record had ever been made in the case and 
nothing had been said about same. 

On page 79 of record used in the Supreme Court of the 
United States, 332 ; October term 1904, filed in this case 
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as an Exhibit, will be found the demurrer referred to on 
the first page. 

In that, the grounds given were that the plaintiff Allen C. 
Clark, defendant in this Bill, should first assert title in 
undivided interest in the Court of Law. The Supieme 
Court of the U. S. and the Court of Appeals, took him at 
his word, and ordered Clark to proceed at law and he did 
so. Now Roller is trying to “hedge” and keep him from 
proceeding at law. 

His second ground was that the defendant was guilty of 
laches. He says in his brief— 

“that the Court sustained him on both grounds.” 

It will be plainly seen that no such construction could be 
placed on the decree of Judge Hagner. for by the same 
record, page 79, it will be seen that the demurrer was sus¬ 
tained, and the bill dismissed, only as to the defendant 
Roller. The record throughout the case will show that 
the grounds upon which the bill was dismissed as to Roller, 
were the grounds of multi-fariousness, for the Court could 
not have “dismissed the bill as to defendant, Roller,” only 
upon no other theory. 

It will also be seen bv Judge Cox’s decree in the suit, 
Equity Cause 15,141, Clark vs. Roller, Rec. p. 90, which 
went to the Supreme Court of the U. S., as this Court 
well knows, and both Courts held that the principal grounds 
of complaint of Roller, were that Clark should establish 
his title at law before undertaking to have partition, not¬ 
withstanding Roller had come into the case on his own 
motion, and I submit to this Court, that the final decrees 
and opinions of the Court of Appeals and the Supreme 
Court of the U. S. makes the questions raised in those 
former proceedings, res ad judicata, and absolutely binding 
upon this Court. 
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This Court when the case first reached it, held distinctly 
that the defendant Clark should have proceeded at law to 
establish his title and sent the case back for that purpose. 
1 he Supreme Court of the U. S. in delivering the opinion 
of the Court said, speaking of Roller's contention, that he 
should have his title “quieted” against the defendant Clark. 

"The defendant Roller, seeks to have us now con¬ 
sider his title and declare it good. But it is obvious 
that he gets all that he can hope for by his intervention 
when partition is postponed to a trial at law. With re- 
gaid to the plaintiffs contention that they are in pos¬ 
session, if they desire to rest on that, they can. If 
they prefer to sue and to settle the matter, it is not 
likely that Roller will deny the possession which in 
this case he affirms. But to* secure the plaintiff's rights 
the decree may l)e modified so as to allow them a rea¬ 
sonable time to sue, the bill to be dismissed unless they 
do so, and it may be made a condition of the decree that 
in case a suit is brought Roller shall admit that he is 
in possession as he now avers.” 

How it can be said that this is not binding upon Roller 
as well as upon Clark, I can not understand, for certainly 
if Clark had brought a new suit in equity, or in any other 
suit, than directed by the Supreme Court of the U. S., our 
worthy friend, the plaintiff, would have been the first man 
to veil "res ad judicata, you can not do otherwise than as you 
have been directed.” 

It seems useless to cite authorities to sustain this pro¬ 
position, but if the Court desires to look up the question, 
it can find authorities well set out in the case of Mackall 
vs. Richards, 166 U. S., 45. 

Having this fact in view, can this Court now overrule 
the Supreme Court of the U. S. ? 

I desire to call the Court’s attention to the manner in 
which this plaintiff, Roller, has piled into this case, the 
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enormous lot of papers and proceedings, so as to apparently 
complicate the issues and prevent the Court from seeing, 
its true merits. 

In this Bill of Complaint in this case, paragraph 3, he 
states that he is the sole and exclusive owner in fee-simple 
now, and has been for many years. This is a conclusion of 
law which has no place in a Bill. 

In paragraph 4 of the Bill, he says he derived his title 
through a tax sale from the corporation of Washington to 
Richard Barry in 1832. and says under said sale that he 
has— 

“exercised all the rights of ownership and possession 
over said premises for more than one-half century.” 

These statements are absolutely without foundation, for 
the record shows plainly, by his own admission, that he 
never had any possession of this property until after the 
defendant, Clark, had acquired his title. In fact, Clark 
acquired his title before the plaintiff and his deeds were of 
record at the time the plaintiff acquired his alleged title, by 
reason of being an attorney for some of the claimants to it. 

He says in the same paragraph— 

“it appears that the claimant (referring to the de¬ 
fendant) had failed for over three-fourths of a cen¬ 
tury ago to pay any attention to the premises * * 

Yet he says in the 7th paragraph that on November 24th, 
1893— 

“the defendant, Clark, brought suit against him.” 

This was within four years from the time he had pur¬ 
chased his deed of record. 

He savs in his Bill— 

j 




The property was sold in the name of Jas. W. Scott,” 

and he does not show that Scott ever owned any interest 
whatever in the property. y interest 

cijl^r, 1 ; 6 ,° f thiS BiI1 ’ he says - that defendant 
claims under the heirs at law of John Young, whom he 

admits was the owner of the land. 

wamYf'air ! aCheS agai " St the defendant for failure and 
^.mof activity in asserting his rights, and in paragraph 11, 

<'iefe!tdL^nc h e a 1893/’^ against him ^ th < 

while it is concluded this is the first time he has ever brought 
any paper originally into Court to assert his title. 

As I said before, he admits that the property was as 
•' •> »». in » man who dfd 

Court' 1 of 6 1 1i e* C ^ C ° Urt and the Supreme 

reason ' ' S ,leed is Void on Its face for that 

cotdJtllw r'T t ragra f h 5 ° f the Bi "’ tIlat the officials who 
could throw light on the transaction are dead, and he under- 

ahTaml 'th 7 *° Pr ° Ve the S e ™neness of the 

nffin v, y " 0t Sh ° w th e loss of any paper in the tax 
ce u hid, is connected with this case or the alleged sale 

in which’the 'T‘T Ph 5 ° f thC Bi "’ that the newspapers 
" ' h ' C1 the advertisements were printed have fallen into 

S ; s y l:;r; , 3 / ",°V he reCOrd ' he P"*— news¬ 
papers that the alleged sale was advertised in. 

He says in paragraph 6 of the Bill, that— 
fohn'vn dai r in ? the property under heirs at law of 

h .1* S'S, j '."r. s “i>'"'* court 
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He claims in paragraph 16: 

“It will be inequitable to allow Clark by reason of 
lashes (wherein he finds laches on Clark's behalf it 
is impossible to see) to assert his legal title in the 
court of law, and that it would be derogatory to the 
rights of the complainant.” 

By this he admits that the defendant has a legal right to 
the property and without showing any adverse possession 
or any title, he asks the Court to enjoin this defendant from 
prosecuting his suit at law, to establish title and recover pos¬ 
session of the property, which this Court and the Supreme 
Court of the U. S. has said he must do in order to regain 
possession or have any remedy. 

In the plaintiff’s Bill in this case, he asserts identically 
the same allegations as he did in his intervening petition in 
the former case. 

To read the two Bills, it will be found that they are 
almost identical and appear to be copied from one another, 
(See Rec. Supreme Court of the U. S., p. 10). 

Page 11 of the Supreme Court record, speaks of the 
sale of March 6th, 1852, to Richard Barry, and says that— 

“he and those under whom he claimed paid taxes and 
exercised all rights of ownership over the premises 
for nearly half century.” 

Paragraph 4 of this Bill says— 

“he and those under whom he claimed paid taxes and 
exercised all rights of ownership over the premises 
for more than half century.” 

Page 11 of the Supreme Court record, says— 
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and in paragraph 4 of this Bill he says- 


1 t orisinai •“« "*» 

to the premises * * * > Century t0 W attention 

Page 11 of the Supreme Court record says— 

during this great lapse of time nil ft, cc • i 
might have thrown light on the tri the . offi e ,als who 
this property have lono- c ; transaction involving 

staged f action ; the °vhnesses from tf * 

called on to testify as to th* ' h °i C ? U d iave ^ en 

the RECORDS andP^ERSWHT rH e Si dead - 

^ ™ C ANV G a" 

11MrL. the newspaper in which th~ ni ^ ^ 

sales were Drinterl hav- < .u C1 t le advertisement 
dust.” P have for the ™>st part fallen into 

In paragraph 5 of the Bill, he says: 

who might have'* hrown' 1 Cm t °!, t "!h’ M the officials 

property have long since tl eH th ^ ,ransactio " of 
who ronlri i,- ? nce (lec ’ witnesses * * * 

Scf i ave . 'r “"i 

z: : ‘z s r^“, S',s'r o T b * <* 

<tY TV***'»™'» •'« 

So it will be seen that this Bill is identical!,, m 

' ° r,8i “' i- «* Equity J, „ We ““ “ 
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to the Supreme Court of the U. S., the only difference 
being that in his petition he asserted he held a legal title 
(See page 11) from the heirs at law of Thomas Beall, 
surviving trustee. By his present Bill, he admits that the 
defendant has a legal title and in fact, all the title; the 
Supreme Court of the U. S. having these facts before it, 
as this Court has, no difference whatever, said the defendant 
in this case should prosecute his action at law and upon the 
grounds that the title should be established before par¬ 
tition could be made. 

The plaintiff in this case. Roller, insisted upon that pro¬ 
position before all the Courts and l>eing successful in main¬ 
taining it, he has no right to come to this Court in a 
different light and ask its aid on the questions involved, for 
they are res ad judicata; having elected to stand upon that 
proposition of law, he has no right now whatever to depart 
from it. 

Having suggested the procedure required of the defend¬ 
ant, he is estopped to object to what the Supreme Court 
ordered done. (See Columbia Heights Realty Co. vs. 
McFarland, citing Appeals D. C.; Iron Gate Bank vs. 
Brady, 181 U. S., 665-68; Davis vs. Wakle, 156 U. S., 
680-89; Robb vs. Voss, 155 U. S., 143; Clark vs. Barber, 
26 D. G, 274-80.) 

But the tax deed he claims under is absolutely void upon 
its face. Rec. p. 140. The deed offered in evidence, copy 
of which will be found on page 30 of the Supreme Court 
record, says the property was assessed in the name of 
James \V. Scott and sold for taxes from 1824-46 amount¬ 
ing to the sum of $12.43, and that the lots were sold for 
$16.53, the tax amounted to according to the adjustment, 
$15.70, so it can not be said that the sale is not void. (See 
Mason vs. Fearson. 9th Howard, 248; Ronkerdorff vs. 
Taylor, 4th Peters, 349; see Roses Notes on U. S. Reports 
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vears is It e T* 1>OS f SeSS,on for the *»« period of 20 
years, is not evidence of any title whatever. 

The Act of 1812, 2nd Stats, at Large, page 721 nara 
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e Act of February 20th. 1819. 3rd Stats, paee 485 

the n i ' f e ', ng !!! Pp,emental to “ Act *° Further Amend 
the Charter of the City of Washington.” 

Paragraph 2 of said Act provides: 

lectoiof Vrt " f " rt ' ,er enacted ’ that th e several col- 
ectors of the said taxes, or such other officer of the 

se nTTJT? 35 , Sha " be Cllar ? ed with the duty of 
selling any such real estate for taxes, shall within ten 

t ays after every such sale, transmit to the Clerk of the 
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guishing how much has been actually paid, and the 
clear surplus, if any, coming to the proprietor; which 
report shall be the duty of the clerk of the said court 
forthwith to record among the land records of the said 
county, and the expense thereof shall be paid by the 
party who redeems the same.” 

The Act of 1820, 3rd Stats, at Large, page 583, para¬ 
graph 10, being an act entitled “An Act to Incorporate the 
Inhabitants of the City of Washington, District of Co¬ 
lumbia,” and act supplemented to the same, provides: 

Paragraph io: “That where property, whether im¬ 
proved or unimproved in the City of Washington, on 
which 2 or more years taxes shall have remained due 
and unpaid * * * or so much thereof, not less 

than a lot (when the property upon which the tax has 
accrued is not less than that quantity), as may be 
necessary to pay any such tax with all legal cost and 
charges arising thereon, may be sold at public sale to 
satisfy the corporation thereof. Provided, that public 
notice be given of the time and place of sale by adver¬ 
tising once a week in some newspaper printed in the 
City of Washington, for at least 6 months, where 
the property is assessed to persons residing out of the 
United States; for 3 months where the property is 
assessed to persons residing in the United States 
* * * and 6 weeks where the property is assessed 

in persons residing in the District of Columbia: in 
which advertisement shall lx? stated the number of 
the lot or lots, if the square has been divided into lots; 
the number of the square or squares or other sufficient 
or definite description of the property selected for sale, 
the name of the person to whom the same may have 
been assessed for the respective years, taxes due 
thereon, also the name of the person to whom the same 
is assessed and the aggregate amount of taxes due. 
That if the property be not redeemed * * * the 

purchaser shall receive title in and unto the lots so sold 
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£* haS f. r unde I ‘ he hand of the mayor and seal 
of the corporation. That no sale shall be made in 

pursuance of this section of any improved property 
to pa^said tax” PerS0 " al PTOperty of suffi «ent £lue 

CXCV°! 2 ? h ’ 1824 ’ 3rI Stats “ P a « e 75 - Chapt. 

XCV being an Act supplemental to “Act to Incorporate 

the Inhabitants of the City of Washington,” provides: 

Sec 2: “That public notice of time and place of sale 
of real estate to be sold for taxes shall be given in all 
cases hereafter once each week for at least 12 succes¬ 
sive weeks: the number of the lot or lots, the number 
of the square and names of the persons in whom the 
same may be assessed on the books of corporation at 
the time of such advertisement; amount of tax due on 

he inland th' ’’ f,,n< ' f ° r which the sa "* shall 

be due and the aggregate amount of taxes due on all 

real property assessed in the name of the same person" 


Section 4, paragraph 4, provides: 


Tllat , ,t sha11 l,e lawful for said corporation where 
ere shnl be a number of lots assessed to same per¬ 
son. to sell one or more lots for taxes and expenses 

part °o n f ‘lots"/ 10 t an<1 a,S ,° t0 Pr ° vi<le f ° r sa,e of a "X 
part of lots for taxes and expenses due on other lots 

assessed in the same person.” 

Section 8 provides: 


“That no sale shall be made but when owner or 
tenant of property has not sufficient personal property 
out of which to enforce collection of the debt.” 

Paragraph 11 provides: 

“ Tha t deeds shall be from the mayor under the hand 
and seal of the said cities and towns.” 
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Paragraph 13 provides: 

“That when payment of taxes is enforced against 
the tenant, the owner shall not make tenant pay any 
rent until the amount paid by him for taxes has been 
returned bv accruing rents * * *.” 

The Act of 1848, 9th Stats., page 223, Chapter 27, re¬ 
peals the former act in so far as it requires the enforce¬ 
ment of tax against personal property where it can be found 
in the District. 

The Act of May 17th. 1848, Oth Stats.. 223, shows that 
all of these acts referred to before, were in force and re¬ 
pealed so much of former acts, that no sale should be made 
where there was personal property and amends the act so 
that it would read: 

“That real property, whether improved or unim¬ 
proved should be sold.” 

So it will be seen that all of these acts provided that the 
property should be advertised for at least 12 successive 
weeks: that the lots should be advertised for each separate 
amount, and the Act of 1824 provides specifically that the 
advertisement shall be— 

“for amount of tax due on each square or lot; for the 
period for which the same shall be due and the aggre¬ 
gate amount of tax due on all property assessed in 
name of same person.” 

Paragraph 4 provides; that one lot might be sold for 
the tax of all the rest, thus requiring specifically that the 
property should be sold separately. 

This was not done, for the record in the case, rec. p. 78, 
shows that they were all advertised in the name of James W. 
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Scott fr° m 1824 to 1841. $2.87: the remainder of the lots 
, . U and 11 m the same advertisement assessed to the 
same party. (See p. 137 of record, testimony in this case), 
' $3 - 5 -’ fr0n ' 1842 to 1846. H will he noticed on said page 

i ? at ,o ? S ,T Ier the first clain ’ of fi S ures - 1842 - 13 ; 1843, 
13; 1844, 13; 1845. 13; 1846. 13; which if multiplied for 

hve years would amount to sixty-five cents, vet the charge 
is apparently $3.54; lot 9 says ditto $3.65, which ordi¬ 
nary would mean from 1824 to 1841. and then follows 
the figures 17 17, 17. 17. 17, $4.50. Any claim that this, 

eVen from 184 “ to 1846 - was a separate and distinct adver¬ 
tisement of the amount of tax due on each square or lot 

the penod for which the same shall he due and the aggre¬ 
gate amount of tax due on all real pro()erty assessed in 
ie same party, would he contrary to common sense, of 
course it could not he concluded by any sensible person 
that the tax claimed from 1824 to 1841, $2.87 is separate. 

ie case of Mason vs. Fearson, 9th Howard, 232 is a 
decision upon the question of these several Statutes ex¬ 
cepting the one of 1848, and I simply mention that one to 
show that the law-makers considered the former Statutes 
in e ect. ie case of Mason vs. Fearson, supra, is 
directly in point on the proposition in this case, for it was 

a passing on the law under which this tax sale was attempted 
to be made. 1 

General Roller says that there “was then, in fact no 
Hw requiring such report (referring to the report in 
ecorders Office) ot the sales to be made,” and for 
autloritv he refers to the brief of John E. Roller in the 
* upreme ( ourt of the United States. But, he failed to ex- 
amine the Act of February 20, 1819. referred to above 
for if he had. he would have seen that paragraph 2 of 
said act provides fully that the several collectors of said 
taxes, or such other officer of said corporation as shall be 
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charged with the duty of selling any such real estate for 
taxes, “shall within 10 days, after every such sale, transmit 
to the Clerk of said court, an accurate report in writing, 
which re})ort it shall be the duty of the Clerk of said court 
to record among the land records of said County.' 

Of course, this Act has never been repealed in the Dis¬ 
trict of Columbia, having been reincorporated in many other 
subsequent acts; and has been held over and over again by 
our Courts, as Judge Cox held in this original case, to be 
an unqualified requirement for the validity of a tax sale. 

The Act of 1820, paragraph 10, provides: 

“If the property Ik 1 not redeemed * * * the 

purchaser shall receive the title unto the lot so sold and 
purchased under the hand of the mayor and seal of the 
corporation. 

The deed referred to, under which the plaintiff claims, 
found on page 140 of the record, is not under the seal of 
the corporation. It starts out by saying: 

“That between the mayor, l>oard of aldermen and 
board of common council of the City of Washington, 
of the first part * * * 

and is signed and acknowledged by “\\ alter Lennox, 
Mayor,” a single party, the seal of the corporation being in 
no way attached. This deed is void upon its face, as I have 
said before, for the reasons that it shows that the property 
was not sold separately and the deed not made by corpora¬ 
tion, as required by the law; the whole case shows that no 
report of the sale was sent to the Clerk of the Circuit Court, 
in order that it might be recorded; nor has it been shown in 
any way that personal property did not exist from which 
the tax could have been forced, the act specifically providing 
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that no sale si,all be made, but when owner or tenants of 

property have not sufficient personal property out of which 
to enforce collection of the debt. 

That Statute was in force at the time these sales were 
attempted to be made, so as I said, there are a dozen 
easons why tins sale was absolutely void and it does not 
appear ,n any part of the evidence that any paper was lost 

b V y tt Statute. 6 "' * ^ 3 ° f ^ as »*** 

The fact is, every paper which has been produced or could 
have b«„ produced. tht 

of the r- 6 a , W r reqUlred th,S rq,0rt *° be nlade t0 the Clerk 
the t ? , C0Urt ’ and that 11 shoilld ^ recorded among 

v of thH ; a,K ' "° Pr ° 0f WhateVer has b een made that 
col . f reC ° rds have been lost where this report 
could have been made. The contention that only one 

ground of objection to the tax deed was formally urged 
' without foundation and absurd. (See brief of Clark 
And even were this so, the contention that no other ground 
can be interposed is also absurd, but I contend that this 

cTainf 0 " ' S a " abS ° 1Ute f3tal defeCt in t,le P la 'ntiff’s 

t J1 e . q r.' 0n ° f r the '° St record in ‘be case can not help 
plan,tiff m any form, for it is encumbent on him (Mason 

Fearson - 248 sn P ra ) to make out his title by proof of all 
the requirements of the Statute. 

Quoting from a few words of the Court in that case : 

"A purchaser setting up a new title hostile to a 

ZZ r °r?’ ’ S , n0t to be favored a "<' should have 
ooked into it with care before buying, and not exoect 

to disturb or defeat old rights of freehold withou 

slowing a compliance with all the material requisitions 

of the laws under which the sale was made.” 
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In Ronkendorff vs. Taylor, supra, the same language is 
used, and in Allen vs. Smith, 1st Leigh, 231-255, and in 
Walker vs. D. C., 6th Mackey, 362, it is held that if the 
records or proceedings for sale of propel t\ for taxes are 
lost, it is the loss of the party claiming under same and no 
title can be made out by presumption in favor of regularity. 

The fact is that the plaintiff in this case has not shown any 
lost record which applies to his title; he has produced people 
to show the loss of record, but failed; it is a well known 
principle of law, that in order to establish the loss of a 
paper by secondary evidence, it must first be shown that the 
paper did exist; for certainly it could not be assumed that 
something which did not exist is lost. He does not even 
point out in his Bill, in any specific manner, any way which 
would lead the Court to know what paper he claims to be 
lost, or what part of the record is missing: his whole 
argument and Bill seems to based on some suggestion, 
guess, or supposition that some paper is lost, but of what 
character, no one knows. All the arguments and conten¬ 
tions of the plaintiff seem most absurd and unreasonable. 

Replying to so much of the plaintiff’s brief as refers to 
the former proceeding, would say that the Supreme Court of 
the U. S., ruling on that subject, it was held distinctly that 
Roller was not entitled to have his claim to the land and 
title to same quieted, for the Court says in delivering its 

opinion: 

“The argument took a wider range than matters we 
have discussed, but we deem nothing further material 
for decision of the case. The DEFENDANT ROL¬ 
LER SEEKS TO HAVE US NOW CONSIDER 
HIS TITLE AND DECLARE IT GOOD. BUT IT 
IS OBVIOUS HE GETS ALL IIE PRAYS FOR 
BY HIS INTERVENTION WHEN PARTITION 
IS POSTPONED UNTIL A TRIAL BY LAW.” 




The Court further states : 


a> 


t e f ree : lla >', be modified so as to allow the 
p aim ffs. the defendant here, a reasonable time to sue, 
he bill to be dismissed, unless they do so, and it may 
be a condition of the decree that in case a suit is 

brought. Roller shall admit he is in possession as he 
now avers 


It seems useless to argue to any one that this is certainly 
res ad judicata in this case, and explicit orders of the highest 
Court show what proceeding shall be followed. 

The plaintiff Roller had no more right to bring this Bill 
than the defendant Clark would have had a right to bring 
a new Bill under the circumstances, and all his (Roller’s) 
talk about Judge Hagner’s decree and Judge Cox's decree, 
and the questions which were formerly litigated in this case, 
to sav the least, is without any merit whatever. 

He claims that the interlocutory opinion of Judge Cla- 
baugh settles the law in the case.' This is the first time I 
have ever heard it contended that because a Court refused 
to dismiss a Bill on answer, that the opinion is then law of 
the case; for certainly Judge Clabaugh did not intend to 
overrule the Supreme Court of the U. S. 

How can it be said that a litigant after prosecuting his 
case to the last Court and having that Court grant his 
prayer, namely, sending the defendant Clark, to a lower 
Court to establish his title, that he can after doing so, aban¬ 
don that contention and start a new case identically on the 
same grounds as the one he had before and inconsistent 
with the direct ruling of the Supreme Court of the U. S. ? 
And how can it be said that a man who has deeds, which it 
is conceded, conveyed to him the legal title to the land by 

parties who had rights to make those deeds, have these 
deeds set aside? 


The only ground upon which a deed can be set aside is 
because it was obtained through fraud or mistake, and cer¬ 
tainly it could not be claimed that Clark’s deeds were ob¬ 
tained through fraud or mistake in any way connecting 
Roller therewith, for certainly if these deeds under which 
Clark claims, were set aside, it would not put the title in 
Roller, but would put the title in Clark s grantors. 

It may be well to here submit to the Court, the proposition 
that the mandate of this Court and the Supreme Court of 
the U. S. (in the case directing Clark to proceed at law) 
and the opinions of said Courts, is binding, and the Court 
now has no jurisdiction to do or entertain any proceeding 
different from that directed. The .mandate reads: 

“You are hereby commanded that such further pro¬ 
ceedings be had in said cause in conformity with the 
opinion and decree of this Court.’ 

Will the Court do that in this case by granting the relief 
prayed? Will it not strictly violate the decree if it enjoins 
the defendant in this case from doing just exactly what the 
higher Court directed him to do? The following authori¬ 
ties should be sufficient to make that point so clear it would 
seem foolish to argue it further. 

In the case of the Santa Marie, 10 Wheat. U. S., 431, 
the Court said, page 442: 

“The principle laid down in the case of Rose vs. 
Hemly, that on an appeal from the mandate nothing is 
before the Court but the proceedings subsequent to the 
mandate is undoubtedly correct in the sense in which 
that expression is used, with reference to the doctrine 
in that case. Whatever had been formerly before the 
Court, and so disposed of by its decree, zvas considered 
as finally disposed of.” 






See also Broder vs, McArthur, 7 Wheat., page 58. 

In the case of Chauteau vs. Allen, / Mo., 56, the Court 
said, page 59 : 

“When this cause was here before, we affirmed the 
judgment in some particulars and reversed it in others, 
and remanded the cause with specific direction to gov¬ 
ern the further steps of the trial court; those directions 
have not been followed nor our mandate obeyed. That 
mandate was in the nature of a special power of attor¬ 
ney. By it, so tar as the parties to the record were con¬ 
cerned, authority and jurisdiction was granted to the 
lower Court to take such steps as were ordered, and 
such incidental steps as were necessary to carry out 
judgment into execution; beyond this nothing. The 
action of the lower Court, permitting Allen to amend 
his answer and in opening the case for rehearing and 
lor the trial of new issues never raised before—issues 
directly at variance with and repugnant to his former 
issues—was altogether coram non judicc, and of con¬ 
sequence, void. v 

In Hughes’ appeal, 9 Pa. State, 60, the Court said, page 


“The correctness of this order depends on the effect 
to be given to the last decree of this Court * * * 

the decree did not contain any order of restitution. 
Whether the equities of the case would require that it 
should have been done, can now be considered. It 
was not done. That decree we can not now review. 
We can only consider its commands and give effect to 
them * * * the power of the lower Court was 

limited to enforcing the decree thus made.” 

In the case of the United States vs. N. Y. Indians, 173 
U. S., 464, the Court said, page 472: 


“The case was remanded to the Court of Claims, not 
to determine who were actually parties to the treaty or 
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to recompute the number of souls or in any way to re¬ 
duce the extent of the grant, but to render judgment 
for the amount received by the Government for the 
Kansas Lands less an amount of lands upon the basis 
for which settlement had been made with the Tono- 
wandas, and less 10,240 acres allowed to thirty-two 
New York Indians, ‘together with such other deduc¬ 
tions as may seem to the Court to he just,' but there is 
nothing to indicate that the Court of Claims was at lib¬ 
erty to redetermine who were the parties to the treaty 
and entitled to the Ixmefit of this provision. That ques¬ 
tion had already been settled beyond recall.” 

And quoting Stewart vs. Salamon, page 473, the Court 
said: 


“An appeal will not l>e entertained by this Court 
from the decree entered in * * * exact accord¬ 

ance with our mandate upon a previous appeal. Such 
a decree, when entered, is. in effect, our decree, and the 
appeal would be from ourselves to ourselves. If such 
an appeal is taken, however, we will, upon the applica¬ 
tion of the appellee, examine the decree entered, and if 
it conforms to the mandate, dismiss the case with cost. 
If it does not the case will be remanded for proper cor¬ 
rections of error. Same rule applied to the writs of 
error, Humphrey vs. Baker, 103 U. S., 736; Clark vs. 
Keith, 106 U. S.. 464; Mackall vs. Richards, 116 U. 
S.. 45.” 

In the case of Corning ct cil vs. The Troy Iron and Nail 
Factory, 15. Howard, L T . S., 451, the Court said: 

“It is plain, therefore, that under the guise of an 
appeal from the decree of a Circuit Court, is an appeal, 
in fact, from the decision of this Court, for there is 
no ither decree existing in the case excepting the decree 
of this Court. There must be an end to litigation 
some time. To allow a second appeal to a Court of 
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Last Resorts on the same questions which were open 
to dispute on the first would lead to endless litigation. 
It is said bv this Court in Martin vs. Hunter, 1 Wheat., 
^33: A final judgment of this Court is conclusive 
upon the rights which it decides, and no Statute has 

provided any process by which this Court can revise 
its judgment. ” 

In the case of Chaffin vs. Taylor, 116 U. S., 567, the 
Court said: 


This cause was remanded, with directions to pro¬ 
ceed therein in conformity with the law and the opin¬ 
ion ot the Court. That mandate being received and 
entered of record in the Court in Henrico County, on 
motion of the defendant, permitted the latter to file a 
rejoinder to the replication.” 

“The rejoinder which the Circuit Court of Henrico 
County permitted the defendant to file tended no issue 
o fact, but one of law, and every question of l an in 
the case, had been covered by the former judgment in 
this Court in the case. The proper action of the Cir¬ 
cuit Court of Henrico County upon the mandate of 
tms Court would have been to enter judgment on the 
pleadings in favor of the plaintiff, to proceed to an as¬ 
sessment of Ins damages. The aet of January 14 , 1882 
set up in the rejoinder, is the same that leas'considered 
~y " lIS Court m Antoni vs. Greenhow, etc., 107 U. S 
/69. The same act was necessarily considered in the 
opinion of the Court in Poindexter vs. Greenhow. 

* Jj zcas expressly pointed out that in this last 
act of 1662 , the one set up and relied on in the 
rejoinder of the defendant had no application to the 

™%r tC Q VT. * As ttw . Said in M Keith , 

1 . S., 464 : That question is no longer open in 

this ease, for the reason it has long been settled that 

whatezrr has been decided here on writ of error can not 

be re-examined and brought in the same suit / This 

rule was distinctly stated in Supervisors vs. Kenicott, 


94 U. S., 498, where numerous authorities are cited, 
being as early as Hemly Rose/’ 

In 5 Cr., 313, and in the case Ex parte Washington & 
Georgetown Railroad Co., 140 L. S., 91, a case where this 
Court undertook to allow interest in a judgment of the 
Supreme Court, the Court said : 

The principle has been well established in numerous 
cases that on the mandate from this Court, containing 
a specific direction to the inferior court to enter a 
specific judgment, the latter court has no authority to 
do anything but to execute the mandate.” 

In a former part of the opinion, speaking of the practice 
in relation to mandamus or appeal, the Court said, page 91 : 

“The mandate of this Court left nothing to the judg¬ 
ment and descretion of the Circuit Court, but directed 
it to carry into execution the decree of this Court, 
which it recited in the mandate. And if the decree of 
this Court had been misunderstood or misconstrued by 
the Court below, to the injury of either party, we see 
no valid objection to an appeal to this Court, in order to 
have the error corrected.” 

The Court proceeding, page 98, said: 

“We do not consider the question as to whether in¬ 
terest was allowable by law or rule, or statute on the 
original judgment of the special term, in rendering the 
judgment or otherwise, to have allowed interest upon 
it. or whether it would have been proper for the gen¬ 
eral term to do so; but we render our decision solely 
upon the point that as neither the special term nor the 
general term allowed interest on the judgment, and as 
this Court awarded no interest in its judgment of af¬ 
firmance, all that the general term could do, after the 
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mandate of this Court went down, was to enter judg¬ 
ment carrying out the mandate according to its term 
and directing execution of the judgment of the special 


A writ of mandamus was granted to the general term 
directing it to vacate the judgment so far as it allowed 
interest. Any number of authorities can be found support- 
mg this proposition. (See Rose's Notes, under the case of 
Hemly vs. R 0S e, 5 Cranch 313; also Rose's Notes, 1, page 
365, and the same authority, 2, page 437, under The Santa 
Mane, 10 Wheat., U. S„ 431.) 

In the case of Wilson et al vs. Freenburger, 21 Fla., 386, 
in its opinion on the question as to res ad judicata in appel¬ 
ate courts and referring to a former decision of the same 
court, the Court said : 

‘We think this decision states the law on the subject 
correctly, but correct or incorrect, it is the law in this 
case and can not be reviewed by us.” 

In the case of the Board of Supervisors et al vs Keni- 
cott et al , 94 U. S., 498, the Court said : 


\\ hen this case was here on a former appeal we 
decided that the mortgage in controversy as valid in 
favor of the bona fide holders of the bonds it was given 
to secure, and that the complainants were entitled to a 
decree for the amount of the bond held by them. These 
questions are, therefore, no longer open; for it is settled 
in this Court that whatever lias been decided upon on 
one appeal can not be re-examined in a subsequent ap¬ 
peal in the same suit. It is true that after affirming the 
decree of the Circuit Court upon the former appeal it 
was further ordered that the case be remanded with 
instructions to grant a now trial; but the mandate as 
sent down commanded that such execution and further 
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proceedings be had in conformity to the opinion and 
the decree of this Court, according to rights, etc. Tech¬ 
nically there can be had no new trial in suits in equity, 
and as our mandates are to be interpreted according to 
the subject matter of the proceedings here, if possible, 
so as not to cause injustice (Story vs. Livingston, 13 
Pet., 359), it is proper to inquire what must have been 
intended bv use of that term of the decree, since it can 
not have its ordinary meaning. For that purpose we 
held in West vs. Brassher, 14 Pet., 51, that resort might 
be had to the opinion delivered at the time of the decree. 
Availing ourselves of this rule, it is easy to see that 
there could have been no intention to open the case for 
further hearing upon the issues presented and decided 
here. There is not an expression of any kind in the 
opinion indicating any such determination; on the con¬ 
trary, it is distinctly declared that the mortgage was 
valid, and that the complainants were entitled to their 
judgment. Under these circumstances it is apparent 
that the words ‘new trial' were used to convey the idea 
of such further action as should be found necessary to 
carry into effect what had already been decided.” 

In the Lady Pike, 96 U. S., 461, the Court said: 

“Second appeals will lie in certain cases where it is 
alleged that the mandate of the Appellate Court has not 
been properly executed; but the appeal in such a case 
will bring up nothing for re-examination excepting the 
proceedings subsequent to the mandate. Needful ex¬ 
planations may be derived from the original record, but 
the re-examination can not extend to anything that was 
decided in the antecedent appeal; citing several cases." 

In his brief the case of Wehrman z's. Conklin, No. 
155 U. S., 321, is cited, and it is made to appear that the 
Court, Judge Clabaugh, relied on this opinion, from which 
it cites: 
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. , here, in this case, the defendant savs that the 
' t,e of th f plaintiff (Roller) is defective 'Tn fact he 
as jie\ er had any title, by reason of the fact that there 
has been no report of the tax sale * * * » 

This is the first time I have ever heard the proposition 
put forth that by reason of the loss of a tax record (it is 
questionable that even where it is proven positively that 
such a loss occurred, which is not the case here), that there 
would be any presumption in favor of regularity of a tax 

I shall now proceed to show the Court what was said in 
th^case of W ehrman w». Conkling, and what that case de- 

The case referred to is found on page 321, after setting 

out the questions showing the Court’s right to take juris- 
diction, the case states: 


That the statute of Iowa upon which this Bill is 
S® d ’, ls an example of this legislation and provides 
that. An action to determine and quiet title to real 
property may be brought by any one having or claiming 
, lnterest therein, whether in or out of possession of 
the same against any person claiming title thereto 
ough not in possession. It will be observed that this 
statute enlarges the jurisdiction of the Court of Equity 
m the following particulars.” 1 ^ 


The Bill in that case was filed under a statute allowing 
any kind of suit of the nature referred to. We have no 
such statute in our jurisdiction. 

The case of Wehrman vs. Conkling, which was prin¬ 
cipally relied on by the appellant before the court below, 
was not based upon any lost records, and in no part of the 
proceedings can it be found that any such contention was 
made. The Court say, page 326: 


“The Bill sets up the long possession of the plaintiffs 
and their grantors, large outlays by them in improve¬ 
ments upon the land, the practical abandonment of the 
same by the defendant, all of which it is claimed con¬ 
stitute an estoppel.” 

Continuing, the Court said: 

“It is entirely clear that, if no action in ejectment 
had been begun at law. the long continued adverse 
possession of the plaintiff’s, and the equitable title set up 
in the Bill, would have been a sufficient basis for the 
maintenance of the suit; and it is not easy to see why 
the commencement of such action should place them in 
a worse position than they were in before, or oust 
them of their remedy in equity. If the plaintiff at 
law has brought his action within the period fixed by 
the statute of limitation, no court can deprive him 
of his right to proceed. If the statute limits him to 
twenty years, and he brings his action after the lapse 
of nineteen years and eleven months, he is as much 
entitled as a matter of law to maintain it, as though he 
had brought it the day after his cause of action accrued, 
though such delay may properly be considered by the 
jury in connection with other facts tending to show 
an estoppel. Nor can the staleness of the claim, or the 
lapse of time, or the statute of limitations, avail the 
complainant. The defendant is asking no relief at the 
hands of this Court. He was seeking to enforce his 
legal rights in a court of law. The complainant is here 
asking the aid of this Court. It is the claim of the com¬ 
plainant, not the title of the defendant, to which the 
equitable defense of a stale claim is applicable. No 
lapse of time can avail the complainant, unless it be a 
part of the defendant’s title under the statute of limita¬ 
tions. This defense will avail the defendant at law 
as well as in equity, and constitutes no ground for 
enjoining proceedings at law. 

“Had Wehrman seen fit to resort to a Court of 
equity in assertion of his rights, undoubtedly the de- 
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fcndaiits to such suit wight have interposed the defense 
of laches, but it is quite a different question whether 
it could be made the basis of a bill * * 

Quoting from other authorities, it is said on page 327: 

All that can properly be said is, that in order to 
justify a resort to a C ourt of Equitv, it is necessary 
to show some ground of equity other 'than the estoppel 
itself, whereby the party entitled to the benefit of it 

is prevented front making it available in a court of 
law. 

Then the Court proceeds: 

“But even if it be assumed that the facts relied upon 
as constituting an equitable estoppel in this case might 
be laid before a jury in a common law action, and if 
established operate as a defense, yet it does not neces¬ 
sarily follow that a bill in equity will not also lie to 
cancel the outstanding deed from Adolph to Frederick 
II ehrman as fraudulent , or at least, as unavailable 
under the peculiar circumstances of the case. There is 
a class of cases which hold that where there is actual 
fraud no remedy at law is complete and adequate, 
except that which removes the fraudulent title.” 

Can any such allegations or arguments be put forth in 
this case? 

Going further and putting the case on broad principles, 
the Court says on page 328 : 

“Upon the merits, the case presents no difficulty 
whatever. \\ e do not find it necessary to examine in 
detail the several defects, which are claimed to in- 
\ alidate the proceedings under which Greeley finally 
became the purchaser of the land in question, since we 
are all of the opinion that the plaintiffs are entitled 
to a decree, whether these proceedings vested a legal 


title in Greeley or not. Greeley, Gale & Co. had a 
legal claim against Adolph Wehrman upon a judgment 
lawfully obtained against him in Wisconsin. Upon 
the basis of this judgment they brought suit against 
him in Iowa, sued out a writ of attachment and levied 
it upon the lands in question. 

“Admitting that the writ was not impressed with 
such a seal as the law required, it was not under the 
circumstances, void upon that ground." 

Then quoting the various organizations of O’Brien 
Countv from February, 1860, and the date of the issuance 
of the writ, January 14, 1861, and referring to the seal of 
the Court, the Court proceeds: 

“Granting that a failure to use an engraved seal 
actually provided would avoid the writ, certainly the 
clerk was entitled to a reasonable time to procure such 
seal. In the meantime, however, the rights of suitors 
and of the public ought not to be prejudiced by the lack 
of one. * * * The only purpose of the seal is to 

authenticate the issuance of the writ.” 

After stating the fact that the want of a seal to the 
writ was the only question raised to show the invalidity of 
a sale under the judgment, the Court proceeds: 

“The salient and decisive facts of this case are that 
Greelev, Gale & Co., obtained, or at least attempted 
to obtain a lien upon this land by virtue of their attach¬ 
ment: that personal service of such proceeding was 
made upon Adolph Wehrman in the State of Wiscon¬ 
sin, January 25, 1865: that they went through the 
form of obtaining a judgment against these lands and 
selling them upon execution: that Greeley purchased 
these lands upon such sale, paid taxes thereon, acquired 
tax titles thereto and subsequently sold the same, and 
that plaintiffs in this suit became the purchasers; that 
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they immediately took possession of the same; and 
that they and their grantors have been in open, notori¬ 
ous and undisturbed possession for twenty-seven years* 
have built a house and other buildings, and made other 
improvements thereon; that Frederick Wehrman, the 

17 iovJ 1 ! iere * n ’ took title to these lands December 
1/, 18:>9, the very day that suit was originally begun 
against Adolph; that the deed was made to him under 
circumstances tending strongly to show it was intended 
as a fraud upon the creditors of Adolph Wehrman . 

whether lie had actual notice of the 
chancery suit or not, it is highly improbable that if he 
had been a bona fide purchaser of these lands, lying 
in another State, for which he had paid, or agreed to 
pay $3,000 (almost double their actual value, he 
would have taken no steps for nearly thirty years to 
assert his right thereto. Particularly is this so'in view 
of the fact that he was only an ordinary day laborer 
at the time he took the deed, having only a few farm¬ 
ing implements and a meagre supply of household 
goods, and, as one of the witnesses expressed it, could 
not have borrowed without security one-tenth of the 
sum he purported to have paid for the property Evi¬ 
dently he was not a man to invest $3,000 in wild lands 
and turn his back upon them for twenty-seven years.” 


The Court below found this case directly opposite to the 
appellant’s views. 

Contrasting this case with the one we have in question, 
we have the following facts: 

Roller was attorney for two people up in the State of 
Virginia, who were litigating over this tax title. On page 
61 of the record of the Supreme Court of the U. S., which 
he has filed in this case, and he says— 


* became owner of these lots 8, 9 and 10 in square 
1028 in the fall of 1887, (he did not record his deeds 
until 1889). My first connection with them began in 



-i 
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Tulv 1875, at which time a suit was brought by W. H. 
Triplett in the Circuit Court of the County of Shenan¬ 
doah. Va., against George C. W edderbum and others 
* * * I was employed by Wedderburn and Ken- 

die to defend the suit; filed their answers and took 
depositions * * * so that a final decree was not 

made in the case until January, 1888. (yet he became 
owner in 1887, how?) * * * Wedderburn and 

Kendig had counsel in this suit, one John Ambler 
Smith who took no part, however, in the case in \ ir- 
ginia. but simply guarded their interests here and con¬ 
ducted some of the correspondence 

(How did Smith guard these interests if Roller had 

U He goes on and gives the condition of the suit and 
refers to his position in it, and says: 

“Neither Wedderburn nor Kendig, nor Smith, had 
the money to redeem the property, and suggestion was 
madTto me that I might have the privilege ot redemp¬ 
tion, provided I would pay the money and release 
them from fees. * * * The exact amount I do 
not now remember. In that way I came to know all 
about the condition of the lots, so far as the payment 
of taxes were concerned, from 18/a down to 188/ 

* * * During the pendency of that litigation, front 

1875 to 1887. I was in Washington frequently. 1 had 
an aunt who lived on Capitol Hill, not very tar from 
the property, and I made it my business to ook alter 
those lots and to see that they were not depredated 
upon or interfered with, though, of course , I took no 
Tps to enclose than or utilize them in any way 
though I simply paid visits to them and watched them 
as an owner would do. In that way I came to know 

Mr. Meyers.” 

So without quoting further, and showing by his own ad¬ 
mission, that he did not have possession of the property, e 
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states a case wherein he was attorney for some parties and 
purchased the interest in this property partially with fees, 
with full knowledge of the condition of the title, for he 
says in his cross-examination in this case, page 93 : 


“Q. You thought the title was in Beall and Gantt 
and it was not in Irwin?” ’ 

A. Yes, sir, that is what I thought.” 


It will be noted that Irwin is the man who conveyed to 
John Ambler Smith, the grantor of the plaintiff under the 
tax deed, and that Beall and Gantt were the trustees to 
whom the original proprietors of the land embodying the 
City of Washington conveyed for the purpose of making 
the division. They afterwards conveyed the property to 
the parties under whom the defendant Clark claims the 
share the original proprietor was entitled to in this square. 

Page 161, this plaintiff was asked: 


A S' n , 0t a fact t,lat - vou refused to pay to John 
Ambler Smith, the $500 note at first?” 

“A. That is true.” 

Q. And is it not a fact that your reason for refusal 

Irwin?” 4 y ° U had g0t n ° title fr ° m llim or from 

“A My reason is this: I thought I was getting a 

f^ntort 6 "“’I c S ° re P° rted “> me by Smith (Ms 
grantor) and Smith pressed me for the note because 

hV TV”/' 1 exc f edln gly close place, and needed 
hts share of the fees. I went to Woodstock and paid 

the money, $3,900, although upon the idea that 1 
was having a good title, and then sought to borrow 
the money on the property here and was turned down 
by the real estate men in the city upon the ground 

said to him- a ‘\vi X ?, tle - Th , en 1 Went to Smith and 
said to him. \\ hy this is only a tax title and not good 

and I am in danger of losing the $500 I am going to 
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pay you. I think you should give up that note and 
stay with me until we see what can be done with the 
property.’ But he had the negotiable note and would 
not give it up. He transferred it into the hands of 
innocent holders and I had to pay it.” 

“Q. Then you did not learn that it was a tax title 
until after you had had the title examined and after 
Smith had gotten his note?” 

“A. I certainly did not, or I would not have been in 
this litigation.” 

Continuing on page 94: 

“Q. When did you have it examined?” 

“A. I didn't have it examined until I applied to 
Messrs. Tyler & Rutherford of this city, for a loan 
on this property in order to repay my friend in Phila¬ 
delphia, who had loaned me the money temporarily.*’ 

“Q. And then, as soon as you found out it was a 
tax title you had it fenced in?” 

“A. As soon as I found out it was a tax title, I 
undertook to protect the title as far as I could, yes, 

• jj * 

sir. 

So it appears plainly that this lawyer without any ex¬ 
amination of the title undertakes to buy it and pronounces 
it a tax title, and finding out it is not a good tax title, claims 
laches on the part of the defendant who had acquired a legal 
title and had his deeds of record prior to the recording or 
purchasing by him . the plaintiff. He would have the Court 
believe it was a crime for Clark and Walker to purchase 
the regular fee-simple title to this property from the heirs 
of John Young. Yet it was a meritorious and commend¬ 
able act for Irwin, under whom he claims to purchase a 
tax title from the heirs of Barry ; and so meritorious to seek 
<nit and attempt to purchase the title from the heirs of 
Beall, the trustees, whose duty it was only to convey, and 
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as it supposed had been previously conveyed to Young, 
under whom Clark claims. 

We then reach another stage of this innocent plaintiff, 

his dealings and what he says about this title in another 
suit. 

It appears that John Ambler Smith from whom he ac¬ 
knowledged he paid $500 for this tax title, had become in¬ 
debted to various citizens of Washington, who had obtained 
judgments against him and these judgments were of record 
at the time that Smith held title to this land, such as he had. 
After Smith conveyed to this plaintiff, one of the judgment 
creditors undertook to enforce his lien or judgment by the 
sale of this property against the plaintiff, who was the terre- 
tenant. In answering the writ of scire facias, this plaintiff 
said about this particular title in 1892, (see Carruthers vs. 
Smith et al, Law No. 27,147), filed in the case as evidence 
After quoting the various reasons why the judgment was 
not a lien upon the land and denying under oath that Smith 
had any equitable or beneficial interest in the property 
(which he now admits to have been a false statement) he 
proceeds: that moreover, the legal title of said lots of land 
ne\er was in said Irwin (the man who conveyed to Smith) 
nor in the persons in whose names the lots were assessed 
and sold for taxes (that appears to be James W. Scott, see 
p. 78 of record, the alleged tax sale), but the title was in 
the heirs at law r of Thomas Beall, deceased, who was the 
survivor of himself and John Mackall, (Gantt) trustees, 
of the original proprietors of the District of Columbia, and 
these heirs have conveyed this land to this respondent by 
deed of March, 1889. 

My worthy friend, as will be noted on page 137, from 
where I quoted notes an objection to leaving out part of 
the record in said law suit and introducing it in this case. 
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I have no objection whatever to the whole record being re¬ 
viewed by the Court. 

The plaintiff, on page 5, contended that the decree in the 
former proceedings and the defendant's laches, would act 
in his favor in this case. Before going further I want to 
say to the Court that this is the first time I have ever heard 
of a plaintiff, claiming under a tax title setting up the 
ground of laches against a defendant whom he is suing. 
The case he relies upon, Wehrman rs. Conklin, says no. 

Laches to be applied in any case must be against a plain¬ 
tiff or a defendant in a cross-bill, for certainly laches means 
inactivity and delay to such an extent that the Court will 
refuse relief, not that it would grant relief in favor of a 
plaintiff, because the defendant had taken no action. How¬ 
ever. all this talk seems to simmer down to pure nonsense, 
when it is conceded, as it must be, that the Supreme Court 
of the L. S. had all this before it, in writing its opinion. 

It is said: 

“The only ground on which this tax title has ever 
been assailed before was the alleged failure on the part 
of the Collector of Taxes to return to the office 
* * * an accurate report * * 

This is another proposition of law I never heard of be¬ 
fore. The contentions of the defendant were and always 
have been, that the tax sale had not been regularly made 
and one of his points was that the report required by the Act 
of 1819, had been made to the Clerk of the Circuit Court 
and recorded in the land records as required by the statute. 
He proceeds on page 6: 

“That it is true in the answer, that an attempt was 
made to enlarge the grounds as to this attack, by avert- 
ment, that the alleged tax sale was not regular in any 
particular and the deed void on its face. 
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at 1 U J i 1 t SU K mi n firSt f hat the defendant Clark can not 
this date be allowed to make any such attack on the 

tax title alter having relied upon the single and sole 

grounds set up for him for nearly 20 years ” 


In brief he contended that Clark for twenty years has 
been guilty of laches by inactivity and yet has been suing 
bun claiming title to the land and contending this tax title 
all the title the plaintiff has is void. The whole proposition 
is so absurd that it is unworthy of consideration, but as the 
law, Act 1819, did require such report, and it was not made 
as concluded by him, was enough. 

But to say that a man who is called into Court to defend 
his title by a man who claims under a tax title, has no right 
to set up a defense or any defense that may be made to the 
tax title, is absolutely absurd. For it is a well known prin¬ 
ciple, as the Supreme Court of the U. S. had said, (see 
:lason vs. Fearson, 9th Howard, 247, p. 260), and hun- 
dreds of other cases: 


The purchaser setting up a new title in hostility to 
the former owner, is not to be favored and should have 
ooked into it with care before buying, and not expect 
to disturb or deteat old rights of freehold without 
showing a right compliance with all the material requi¬ 
sitions of the laws under which the sale was made.” 

Quoting from another part of the opinion on the same 
page: 


But instead of such loose constructive leniency 
towards purchaser under a special law, it is well settled 
that where a tax title is to be made out by a party 
under such a law, as by the defendant in this case, it 

must be done in all material particulars fully and 
clearly. J 
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Citing the following authorities: 6 Wheaton, 127; 8 
\\ heaton, 683; 4 Peters, 359. In the language of some of 
the cases, it must be done “strictly,” “exactly” “with great 
strictness.” 

So how any man who calls himself a lawyer, can make 
such a contention and then cite authorities in another part 
of his brief diametrically opposed to same, is beyond my 
power of imagination. 

He says turther on in his brief, that the complainant 
Roller, has shown that these lands were properly assessed 
on the tax books of the District of Columbia for the years 
referred to. How were they assessed? In the name of 
James W. Scott and sold in his name, and the plaintiff him¬ 
self says Scott never had any title to the land. He admits 
that under decision of the Court, p. 6, that a want of cer¬ 
tificate from the assessor s or tax sale invalid, and says that 
a sale must be governed by a law at the time the deed was 
made to Richard Barry in 1832, as it stood, “in ye old 
time, but the law of “ye old time” did require the certifi¬ 
cate. He overlooks this, as he did the fact that the ancestors 
of the Beall heirs had conveyed 90 years before he got a 
deed from them. I assume he will not contend that the deed 
was 1832, for that must be a clerical error and should be 
1852; he cites Mason vs. Pearson, supra; Early vs. Howard, 
16th Howard, p. 610; Thompson vs. Carroll, 22 Howard, 
p. 622, and Ronkendorff vs. Taylor. 4th Peters, 349. 

I am willing for the Court to examine those cases, and 
will stand upon their authority, for it will be seen that tax 
titles identically like the one in question were held worth¬ 
less, for the reason that the lots were not sold separately in 
the several cases, and for the further reason, that the land 
was not advertised as required by the Statute (see Mason 
vs. Fearson, p. 258, Act of May 26, 1824, Sec. 4), in which 
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ant. The action of ejectment was filed in January, 1906, 
and he waited until the day before the case was to be tried, 
March 2, 1908, over two years, before bringing this suit. 

As I said before Wehrman vs. Conkling decided nothing 
which applies to this case as has been shown. 

The Supreme Court said, later speaking of Wehrman vs. 
Conkling (see Davis vs. Waxlee, 156 U. S. 686): 

“And in the recent case of Wehrman vs. Conkling, 
ante 167, decided at the present term in which a Bill 
was sustained by the defendant in an ejectment to en¬ 
join the plaintiff from availing himself of the use of a 
deed which he was held to be equitably estopped.” 

The only thing that I understood Judge Clabaugh to 
decide was that if the plaintiff had any right at all to main¬ 
tain this suit, it was because he could establish beyond ques¬ 
tion, an adverse possession for so long that there would 
be a presumption in his favor of a deed. Wehrman vs. 
Conkling was cited in support of that proposition and that 
proposition alone, for I know that Judge Clabaugh would 
not say that a man claiming under a tax deed, conceding he 
had not had possession for the period necessary to consti¬ 
tute adverse possession, could come into a Court of Equity 
by simply alleging in his Bill, the loss of records, not speci¬ 
fying any particular one or proving any loss of records 
connected with his case, would be able to maintain such a 
Bill. 

And he further savs that judge Clabaugh fixed the juris- 
diction of the Court. Can it be said that a nisi prius Judge 
by the mere holding that a Bill should not be dismissed on 
answer, establishes the jurisdiction of a Court of Equity, 
if so, it is an entirely new theory of law to me. The plain¬ 
tiff now contends that under the 15-year adverse possession 
of the Code, has adverse possession. 
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submit that this section of the Code has no bearing on 
e case at all, for if he has an adverse possession, he has a 
right to defend it in the court of law, and he has no right 
under the ruling in Wehrman w. Conkling, to seek a Court 
or hqmty under such circumstances. 

Tt is conceded by this defendant’s own testimony that he 
was “ousted" from possession, if he ever had any, in 1892 
and remained out until 1895. 

He says on p. 62 of the Supreme Court record: 

18q^ n H 1 ,. h l USe<l U f ! ,r th T at Purpose up to the spring 
n Jh "V e exact T <late 1 do not know. In the sum¬ 
mer ot that year I paid a visit to the lots and was 

surprised to find that the fence had been destroyed 
and that the lots that were formerly from one to ten 
* * below grade had been filled up above the level 


MEMO. The Court will please bear in mind that he says 
these lots were from one to ten feet below grade, yet the 
witness Meyers, had used them for the storage of sand and 
gravel. Would any sane man store sand and gravel down 
an embankment of this kind ? The testimony of Meyers 
will be referred to later on. 

Continuing, the witness says: 

The earth has since sunk down until it is now (at 
the time he was speaking, 1895 ) about on a level. Later 
on in the fall of that year, I was surprised to find a 
fence around it. I inquired of Mr. Meyers who had 
done this trespassing on my property (the property he 
had sworn he had no title to), and was told that 
Messrs. Moulder & Gummer, contractors, had gotten 
permission from Mr. Walter, (and not from Mr 
Meyers as he would have the Court believe), to fill un 
the lots and that Mr. \\ alter and some coachman with 
him had built the fence.” 


It will be seen from the defendant's evidence that this 
fence was built on behalf of himself (Air. Clark) and his 
co-tenants. 

Continuing, Roller says, p. 63: 

• 

“As the lots were then in litigation * * * I 
knew that such forcible entry in taking possession of 
them amounted to nothing, and I never concerned my¬ 
self much about it. But on my visits there within the 
last week (in 1895) I find the lots are open again to 
the commons (DORS THIS LOOK LIKE POS¬ 
SESSION BY THE PLAINTIFF?) I went over 
them in every direction without let or hindrance from 
anybody. / am in possession of those lots today as I 
claim. I was certainly in possession of them when the 
first equity cause decided by Judge Hagner * * 

So it will be seen that these lots, according to his own 
version of it, were not occupied for over 3 years, and that 
the filling up of the land and the building of the fence was 
not done by permission of Mr. Meyers, or the plaintiff, as 
he would have the Court believe in his erroneous statement. 

From page 18 to 19. he undertakes to show that the re¬ 
ports, sales for taxes, were proven (see paragraph 4). 

Plaintiff says: 

“Roller has introduced in evidence, etc., from the 
Record brief, Rec. p. 18, in the case of Thompson vs. 
Carroll.” 

What does the plaintiff claim in this case? I have failed 
to find any issue he has raised and stuck to. Is his tax title 
good from the proof he has made? Certainly that can not 
be said. Is it good from loss of the proof? Certainly 
that can not be said. Is it good from adverse possession? 
\o, he has not even had 15 years* possession of the prop- 
eriv, for from the time this suit was brought in 1906 to 
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loss of papers, which he does not even allege ever existed. 
(See Mason z’S. Fearson 6 How., 248; and Walker i’S. D. C., 
6th Mackey, 352.) 

In the last case referred to, there was petition for writ 
of certiorari to the District of Columbia, to quash an assess¬ 
ment of $1,167.37, a tax levied. The Commissioners filed 
an answer thereto and disclosed that all the papers in rela¬ 
tion to the levy of the assessment had disappeared and that 
they could return nothing except what appeared to be a 
charge on the Collector’s hooks. The Court stated: 


“The taxes may be illegal, or there may be an error 
in the matter of form ; but we can not set aside or affirm 
a judgment or proceeding in an inferior tribunal to 
these taxes, we simply must deny the relief prayed. 
This does not involve, by anv means, an affirmance of 
the legality of the taxes levied, of course, if a sale is 
attempted to be made, in pursuance of this assessment 
for the nuisance tax, whoever claims title must prove 
a compliance with all the requirements of the law and 
the adverse party can take advantage of all defects of 
proof. ” 

I have been unable to find so far anv adjudication 
whereby an attempt was made to establish loss of records 
in a tax sale; as there can be no presumption in favor of a 
tax sale, and I do not believe that such can be done, unless 
it be established by evidence that the specific instrument 
lost, if produced, would show a full compliance with the 
law; but it does not appear that any record is lost. It will 
be noticed by the Court that this property was erroneously 
assessed in the name of James W. Scott, and the heirs of the 
parties as the record shows, were numerous and scattered, 
and have, owing to a change of name of the party in whom 
it should have been assessed, gained an excuse for failure 
to pay the taxes. 
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If. as the case appears, the property was sold or adver¬ 
tised to be sold for taxes in the name of a man who did not 
own same, should it be charged up against people under the 
circumstances at the time as they existed, and this property 
sold for the sum of $16. why would it not be chargeable 
against the plaintiff in this case, who undertook to buy same 
tor less than one-sixth of its value, and then allow it to 
be sold for taxes while he was “looking out for same” with 
a knowledge of such matters as he has. This property was 

In Z ta r S r, 'f 90 ’ ,891 ’ 1893 and 1895 ’ to th « defend- 
• en C. Clark as being assessed in J. S. Irwin the 

party trom whom the plaintiffs grantor now claims title 
(see Clark s evidence, p. 109. anti Stipulation in Equity 
Cause No. l/88o, and Exhibit file,I with the evidence, being 
a Stipulation between Alien C. Clark and Mackall & Mae- 
del as solictors for John E. Roller, comprising a suit which 
Roller had filed in said Equity Cause No. 17885; same is 
filed by the Examiner, marked Defendant's Exhibit No. 1 
Rec. 149, also abstract of title in former record, supra Su¬ 
preme Court of the U. S.). 

The Court's attention is further called to the fact as to a 
value of this property at the time the plaintiff purchased it 
tor less than $4,000. The Commissioner's report, which is 
offered in evidence by the plaintiff, (see Rec. p. 96 of the 
Supreme Court of the United States), fixed the value of 
this property at $21,111. and it is shown by the deposition 
o artow L. \\ alker, one of the tenants in common to the 
<e endant (said Walker now being deceased, and his heirs 
claiming his place), (see record of Supreme Court of the 
United States), that he paid $7,620 for a portion of same 
prior to the beginning of the original litigation. The de¬ 
fendant Clark purchased the property in question with sev¬ 
eral other lots, and I take it as useless to show what he paid 
therefor, but the statement of Walker that he paid $7,620 
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for considerable less than one-half of it, indicates its value. 
So it appears that the plaintiff did not continuously pay the 
taxes on this property; he allowed it to be sold in 1890, 
1891, 1893, 1895, and more than 2 years elapsed before 
he undertook in any way, to redeem it. and then would not 
have done so excepting for the litigation Clark had begun 
against ‘him. 

The defendant only acquired and now has only an un¬ 
divided interest and of course, could not pay taxes on the 
whole without great loss to himself, and I submit that the 
voluntary payment of these taxes, even if there was any 
evidence in the case to show Roller did pay same, could not 
be considered in bis favor in any way. except to show he 
now claims title under same, no one doubts he claims title 
and everything else connected therewith or “everything in 
sight" as the common phrase goes. 

But while making these strenuous claims, he has vascil- 
lated from one basis of claim to another to such an extent 
that no reasonable man can believe his claim was anything 
else than a speculator’s, as he has seen fit to call the de¬ 
fendant. 

I think it is useless to call the Court’s attention to the 
evidence submitted, to show an adverse possession in this 
case, for certainly it has failed completely to show same; 
for if the plaintiff himself, who has stated he has known 
this property not as owner since 1875, admits he was out of 
possession from 1892 to the latter part of 1895, no other 
evidence would convince any reasonable man that he did not 
make his case as strong as he could. 

His witness (Mr. Meyers, who used the land 10 or 12 
feet below grade for storage of sand and gravel, how he 
expected to get it out no one knows), says on p. 57 of plain¬ 
tiff’s testimony: 



closed and e if W " ether ,° r " 0t these Iots have been en- 
how longr ' Whe " Were the >’ firs ‘ enclosed and 

“A. Somewheres in 1887, as close as I can get to it.” 

It wil! be noticed that Roller did not acquire any claim 

this land until the latter part of 1887, and recorded no 
deeds to it until 1889. ueu no 

On the same page (57) Meyers says: 

„ f '2o Stat , e Whether or not an y disposition was made 
of that enclosure, an<l if so. by whom ?” de 

_• A ell. when ,t was closed. I asked you (refer- 
g to the plaintiff) to give me the privilege of using 
t and you said yes. ami 1 put a gate there -in,I I u' g 
been using it right straight along for hauling mv san,f 
gravel and coal, and I used it for turnhSKS 

/I 1 -— n ° tic , e that testimony was taken July 
25. 1908 and can_not be true, for this same witness stated 
prior to February /. 1896, 12 years prior to the time he gave 
its last evidence. (See Supreme Court record, p. 72 ) Re- 
ferring to the lots he was asked: 

Q. State whether or not you know of those lots 
?rtL , r ? ” ndOSe<l: if SO ’ " he " "hat Sm 

come to it.'sinw'lS 1 ^ Iq^Vlsir^bf bS^^he fence 
was torn up by Mr. Moulder (now dead) and Mr 
Cummer, contractors; Mr. Gummer is doing sewer- 

F^an °r the D ' stnct - *diey cut down the hill between 
. and 1- and between 13th and 14th in 1892. in the 

spring ot the year, and piled up the material of which 
the fence had been made, and drivers and one person 
and another burned the materials and made tail-boards 
out ot them and in 1892, in the fall of the year t 
was closed ,n by Mr. Davis’ brother-in-law and a 
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colored man that drives his family carriage that goes 
around to different places. 

How different those two statements, one made within a 
few years of the happening of the occurrence and the other 
a great lapse of time thereafter. \\ hich will the Court take 

as being the truth ? 

On being asked on cross-examination, page 59 of present 
testimony of plaintiff: 

“Q. What you stated about this case then (refer¬ 
ring to the former testimony) was the truth, was it? ’ 

“A. Yes, sir.” 

“Q. And if you say anything different now, your 

memory has failed you about it?” 

“A. Well, I am not sure whether I can remember 

all of it.” 

“O. What you stated then, in 1896, 12 years ago. 
would be more likely to be the truth than what you 
would testify to now?” 

“A. Why I reckon about the same. I could not tell 
you any more than what I know, you know. I ha\e 
been using that property for 20 years. Right straight 
along I have been using it. 

This statement stamps this witness unworthy of belief. 
The further cross-examination of him should convince 
the Court beyond peradventure that he is unworthy of be¬ 
lief, for his undertaking to testify, as he did, on the last 
hearing shows what he said to be absolutely false. 

I do not consider it necessary to refer to any other evi¬ 
dence on the question of adverse possession, for l do not 
believe the plaintiff in this case will deny, although he has 
undertaken to claim to the contrary, that this property was 
not in his possession from 1892 to the beginning of 1896. 

At this point I desire to call the Court s attention to the 
plaintiff's actions in this case; it will be seen he has used 




technical grounds and has thrown obstacles to prevent the 
efendant from getting a proper trial for this title He 
has been contending that the defendant is guilty of laches 
and he has done everything he could to prevent him from 
getting a trial to decide these matters. It must appear to 

Eiff° na i! e man; t ,°, any COmmon thinkin & man - that the 
plaintiff in this case did not hope to sustain his title in the 

Court of Equity, therefore. 1 must conclude, and I regret 

to say so, that his sole object in this case was to delay the 

defendant further and prevent his having his case tried 

hoping thereby to gain further rights by the possession 

k,Ch t ' , l e , Vldence shows he unlawfully took of this prop¬ 
er y in 190_, otherwise he would certainly not wait 2 years 
and until the day before the action of ejectment was to be 
heard before beginning this suit and only made Clark one 
of many claimants a party defendant. 

Taking up the defendants evidence, and I did not deem 
it necessary to offer evidence to any great extent; it will 
be seen by the testimony of Albert G. Hall, p. 101 that at 
the time he went into office in 1867 (Rec. 191), there were 

no reports made to the Recorder of Deeds of any sales as 
required by the Statute. 

On page 103, he states: 


A report of the sales was given to the Register and 
t ie Register was in no way connected wtih the Re¬ 
corder ot Deeds; for the Register then had the relative 
position of the Assessor; that these reports were made 
only to the Assessor of the sales made.” 

Mr. Gumnier, in relation to adverse possession, says, on 
page 10a—that he knew and was acquainted with the land 
referred to in the Bill, and says to the best of his knowledge 
they did fill in some across this square; that would be at the 
corner of 13th, Maryland Avenue and F Streets, and he 
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(referring to Moulder) filled some in there. * * * 
There was no obstruction, no fencing to stop us. * * * 
Mr. Moulder moved part of the dirt from that square over 
on the lots between Maryland Avenue, 13th and F Streets. 
(See pp. 105 and 106.) * * * I was there quite often. 

* * * He looked after the work at that time; I really 

was not looking after the work at that time. 


“Q. By what authority did you fill up my lots be¬ 
tween those streets?” 


Here the plaintiff became enraged (see p. 106) and 
shook his fist in a domineering manner at the witness, as 
will be seen by the witness’ statement. 

“A. Yes, I don’t want you to shake your fist at me, 
because I don't know anything about this mans busi¬ 
ness. You know I did not come here to fight and I 
ain’t going to fight.” 

ROLLER: “Complainant is not shaking his fist; 
he is using his index finger and made a gesture and 
spoke with emphasis.” 

WITNESS: “I don’t see why you should get mad 
with me, I haven’t done anything to you that I know 
of.” 

ROLLER: “Well, we will see what you have done 
here.” 

Witness continuing: he was not positive he was there 
when they first began to haul; those lots were not enclosed 
with a fence. He saw those lots frequently; right straight 
along; was there often; never had seen a fence around the 
lots. He would not say how often he had seen them from 
1887 to 1892, because he did not exactly remember (p. 108). 
Had an aunt who lived over there and used to go there fre¬ 
quently before it was ever thought of being graded. * * * 
No, sir, there was no fence there for 5 years prior to the 
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time we (Mr. Moulder and witness) filled those lots; could 
not be mistaken about this. 

Page 108, he says: 

7 kn . ow ‘ here was n o‘ any of them lots around there 
enclosed as far as that; there was no fence along there • 
no fence there at all. It was all open. There were 
some hog pens and things up there.” 

The witness finally winds up by saying: 

tn kn w. eXaCtIy what >' ear ,hat was (referring 

to the filling) that we done that grading, but when 

there ” Cr that gra<lmg 1 <lon ' t remember any fence 

Mr. Alien C. Clark, in the testimony of the present case, 
says on page^ 105, that he acquired the property in the latter 
part °f 1887, and the deeds were here offered in evidence 

1887 ^p' Sh m-/ 3 ',!' The firSt <leet ‘ was date(1 September, 

• ,Qnr ReC ' 0:> ^ ’ that he filed suit for partition of property 
m 1895, and filed a Bill also in 1893. That at the time he 

filed suit in 1893, he was familiar with the land; at the time 

1 ° I’ 6 .I* 5 ' ,7 h ' S ^collection, land was on grade.' 

(Rec. 108.) At the time I filed suit I was in 
possession with others claiming the same title. * * * 

Saw the property three or four times a year after filing the 
suit and saw it in 1898. Went out to view this property to 
ascertain about its enclosure and went out in that section to 
view that and other properties. Took steps towards having 
it enclosed. * * * For the purpose of refreshing the 

witness recollection, he was handed a letter and in answer 
thereto, said: 

i 7 T o h 'o is a , P r oP osit ion from I. B. Bursey to enclose 
lots 8, 9 and 10 in square 1028, also a proposition to 
erect on the property besides the enclosure, an office 
structure.’ (Rec. 108.) C 
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“O. How did you get possession of that letter?” 

“A. I had a conference with Mr. Bursey, and Mr. 
Bursey made the proposition for Mr. Simmons, and 
Mr. Simmons, my attorney, passed it to me to act 
upon.” 

The letter referred to as having been made by Bursey 
and offered in evidence for the purpose of refreshing the 
recollection of the witness had been in his possession con¬ 
tinuously until a few days before giving testimony in 1908. 
At the date of the letter, the property had been filled in and 
was unenclosed, and there was a foot path across it made by 
persons making a short cut. At the time he saw the prop¬ 
erty, just before the letter was written, there was no en¬ 
closure there at all. 

Witness being informed that there had been some ques¬ 
tion raised by the complainant in this case about the defend¬ 
ant not paying taxes from the time he acquired it and the 
reason for not doing so, the attorney for the defendant (not 
the defendant this time) objected and the witness answered: 

“There has been no time when I could pay the taxes 
on my proportionate interest. I conceived the idea of 
buying the property * * * but found I could not 

do that very well." (P. 112.) 

The letter from Bursey, the proposition to enclose the 
property, is offered on page 150, as Exhibit No. 2. 

The witness further stated: 

“I proposed to General Roller to adjust our interests 
in the matter some years ago, about the date of the 
stipulation handed me. I made a proposition that we 
adjust our interest in the matter on the basis of a com¬ 
promise. It was made in the office of William F. Mat¬ 
tingly, in the presence of William F. Mattingly, who 
represented myself.” 


L 
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on°h ' t ?‘ u Pay Ro " er the taxes whi "h had accrued 
n that date with interest as allowed by law; simply offered 

to make an adjustment on no definite lines. Plaintiff took 
~ Ward 3 C ° mPr0,niSe ’ and repI,ed he would not d ° 

m T H, r T d PrintCd shows that Clark has used every effort 
tortile this case stably with Roller, but he has refused 

tax lalt I 3 h " 0t th,nk he would « et a deed under the 

ax sale to him; never had such an intention. Declined to 

spose ot tax sale certificates to the plaintiff, or to any one 

«ho had an mimical interest to him (the witness) * * * 

ender was made to him by plaintiff for what he had paid 

tober isos K e ? e a ' e , 6 S3yS the Iots were vacant Oc- 
to the leu 7 rSey>: C ° Uld not be nii staken as 

to the letter referring to some other lots. * * * IInpn 

c osed at date of letter and foot path across them (Rec. p. 
150). \ 0 wire fence; not enclosed at that time. Don’t 

remember about lot 11 (no part of this case). Here the 

£*;' 1 7 3 d ) m “ t *» "* «i"~ p„d ,„ r Z 

• * y °r U P aicl the P nce named in that deed for the 
interest of that party as heirs of John Young- in the 
various lots named in that deed?” ^ e 

tion bj Th° n I 3 * th « deCd Stated only a n °minal considera- 
tton. The plaintiff said he would put a copy of it in evi¬ 
dence and make it part of his question; defendant stated he 
believed it was a correct consideration. 

p' tbe da f e of tha t deed were lots 8, 9 and 10 
enclosed or not? u 

“A. They were not enclosed.” 
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“Q When were they first enclosed after that?” 

“A. Shortly before filing of first partition suit in 
which I was complainant. They were enclosed by 
parties who held jointly with me, Mr. W alker. 

I desire to say nothing further as to the question of lost 
records, which has not been shown in this case. No proof 
has been made to prove the loss of any document so that the 
plaintiff can claim any benefit of a lost document; in order 
to do so it must be first established beyond a reasonable 
doubt, or as the Court used the words “with explicit cer¬ 
tainty” that the original document did exist. 

The appellant does not pretend to claim adverse posses¬ 
sion for over 15 years which, if so, would not be available 
in this case. I have cited a few authorities on the subject 
of adverse possession as laid down by the Supreme Court 
and this Court, and believe the Court must reach the con¬ 
clusion that any reasonable man would reach, that no claim 
can be based thereon in this case. 

In the case of Reed vs. Anderson, 13th Appeals, D. C., 
p. 30, a case I especially recommend to the Court's attention; 
Chief Justice Alvey in delivering the opinion of the Court 
said (p. 36): 

“It has been said that if there be one element more 
distinctly material than another in conferring title by 
adverse possession, where all requisites are so, it is the 
existence of a continuous adverse possession. For if 
the continuity of the possession be broken for a single 
day before the twenty years have elapsed, the previous 
possession goes for nothing, and the wrongdoer must 
commence dc novo.” Citing authorities. 

So it will be seen as the Court said in a former part of 
said opinion: in order to make a continuous title from 1889, 
when he took possession, if he did so, he would have to claim 
that the parties who took possession or “ousted” him from 
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possession were claiming under him, by or through him, 
while in fact, they were not, but were claiming title as the 
owner of the legal, original estate, and there was no privity 
existing between them, for the Court says, in the opinion 
referred to: 

“To create such privity there must have existed, as 
between the different disseisors, in regard to the estate 
of which a title by disseisin is claimed, some such rela¬ 
tion as that of ancestor and heir, grantor and grantee, 
or devisor and devisee. * * * If there is no such 

privity, upon the determination of the possession of 
each disseisor, the seisin of the true owner revives and 
is revested, and a new, distinct disseisin is made by 
each successive disseisor.” 

This is strictly in accordance with the ruling of the Su¬ 
preme Court of the United States, and there is none to the 
contrary excepting those which are held to be erroneous. 

I finally call the Court’s attention to Tyler on Ejectment 
and adverse possession (p. 535), in relation to the tax sales 
and what is necessary to be shown by party claiming under 
tax deed. The cases as cited in the text referred to, are 
authorities of the United States Supreme Court. 

So it will be seen that my friend, the plaintiff, can not 
stand up and say, “I don't care who took possession of this 
ground, it did not amount to anything, because I owned it, 
and have the right to claim it under a title which I have 
declared several times to be worthless.” 

The decree should be affirmed. 

Leo Simmons, 

Attorney for Appellee. 
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appeal from 

Supreme Court of the District of fintnmhg 

Reply Brief and Argument for John E. 

Roller, Appellant. 

in this MJse’S^worthy^of'theV 01 ape,,ee ’ fille<1 

ass 

Suse. Wlth thC VieW t0 infl «ence the deteminationTf^ 


In the latter part of the brief, opposing counsel is 
polite enought to speak of the apepllant Roller as his 
“worthy friend” and to use other terms that are court¬ 
eous enough, but in the first part of the brief he is rude 
enough to accuse the plaintiff of “not sticking to the 
facts” and “not quoting properly from the rulings of 
the court.” The language used in this brief for the ap 
pel lee is indefensible and the brief is unworthy of a place 
in the files of the court. 

A more perverted statement of the claims made ir 
the brief for the appellant and a more inaccurate con 
struct ion of the same was never seen, as will presently he 
made to appear. Te restate the several positions of the 
appellant, Roller asailed in this brief for the appellee is 
ail the answer that need he made. 

I. 

The first asignment of error of the appellant is, that 
the judge of the court below erred in holding that the 
Supreme Court of the United States intended in its 
opinion, to declare that no other procedure should he 
had when the cause came hack to the lower court than an 
action of ejectment by the plaintiff Clark against tin* 
defendant Roller and a trial of that action at law, and 
that it intended to force the defendant Roller to submit to 
such trial at law and to deprive him of his right to resort 
to a court of equity in order to procure an injunction 
against the prosecution of such action at law, upon any 

equitable ground whatever. 

It is again submitted to this court that there could he 
no reason for such action on the part of the Supreme 
Court of the United States, and that the opinion of that 
court cannot he construed to mean that the plaintiff Rol¬ 
ler should he deprived, of any redress, in any court, 
to which he is entitled. 

The battle upon this point was fought to a finish be¬ 
fore Judge Clabaugh, upon full argument, and was care 


fully considered by him, and his decree, page 11 of the 
Printed Record, after the cause had been “duly consid- 
f'tcd by the court ’and “after argument of counsel’ ’ was 
that the restraining order should continue in full force 
until the final termination of the cause ” and that “the 
testimony” in the cause on both sides “should be com - 
pleted” before the 15th of September, 1908. 

The counsel for the appellee claims that Judge Cla- 
baugh only meant by his decree to refer to testimony 
upon the question of adverse possesion and that he con¬ 
tinued the cause in order that proofs might be offered on 
that question of adverse possession alone. 

But the complete answer to this is found in the fact 
that equity would have had no jurisdiction whatever, if 
adverse possession were the only ground for relief. 

But so it was that under Judge Clabaugh’s decree 
the cause was prepared for trial upon the merits , by 
proof of the loss of records and the contents thereof, as 
well as by proof of laches, delay, and equitable estoppel, 
as grounds for relief in equity. 

Judge Anderson’s decree reversed the decree of 
Judge Clabaugh without a petition or a motion to rehear, 
and declared that the case could not under the opinion of 
the United States Supreme Court, be entertained at all 
by a court of equity. 

If this question ever comes before the Supreme 
( ourt of the I nited States that court will declare in no 
uncertain terms, that it intended to deprive the appellant 
Roller, of no ground of defence whatever; that no such 
issue was presented to them and that their opinion 
should not be given any such unjust, inequitable, and 
technical construction. 

The argument upon this question on pages 34 and 
35 of the brief for the appellant Roller is respectfully but 
earnestly pressed upon the attention of this eourtj and 
the court is asked to read that argument on the pages re¬ 
ferred to as the first thing they do. The law is no pit- 
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fall. The opinion of a court is not a mere snare and de¬ 
lusion. It is to be read in the light of reason, common 
sense and justice, just as, is the language of all men who 
are discussing a matter not exactly pertinent to another 
and different issue, and whose language is not intended 
to apply to the solution of such issue. 

II. 

The counsel for appellee Clark seems to think he 
can travel outside of the record in order to make some 
capital, if possible, against the apellant from the state¬ 
ments and arguments made by him in other causes. 

For example, he quotes from the appellant Roller’s 
brief as an attorney in the cause of Scott vs. Harroll, 27 
App. D. C., 395, in which he sets up the defence for the 
Scott heirs that the tax title set up against them in that 
cause was worthless. 

But surely this court will not resort to that brief in 
order to decide the questions presented in the record be¬ 
fore the court. Such a course of action is simply inde¬ 
fensible, and the court is asked to reject that part of 
“brief for the appellee,” namely, the statements on 
pages 2 and 3 that bring in matters which are not in the 
record, and are irreelvant and unworthy of considera 
tion. 


in. 

Now as to the alleged failure of the plaintiff “to 
stick to the facts and to properly quote from the rulings 
of the court ” and the argument made upon this point on 
pages 3 and 4, opposing counsel say that no such con¬ 
struction as “that the court sustained him on both the 
ground of laches and multifariousness’ could be placed 
on the decree of Judge Hagner; that in fact both under 
the decree of Judge Hagner and that of Judge Cox the 
sole question decided by the court was that the appellee 


* 
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Clark should establish his title l i * 

JJiK to have partition in equity.” before underta ^ 

A complete answer is irivpii in n 3 
itouglass S. Mackall, pages 74 0 7 fi « 1 de P^tion of 

" Inch it is established—for 1/ * K es P ecialI y Page* 
‘Statement-—that the 7 * 1 no OIle contradicts th“ 

dismissed the bill of foSlah,^ 0 h^ 01 ' Judfie Ha fmer 
tion were “laches n.lT in tl,e first »uit for parti- 
'•ill/’ and SCt UP ia th ' 

•ost at al Ion the ground of m„]rr ^ de,m,rrer did no 
counsel claims. tifariousness, as opposin : 

shouW 1 ltlrrade 0f c le ,e T r f er " aS that the title 

cou,d 'r#* •»«*«». 

that the Win„ X « 1 eTiond h c WS °" * faw> ia Sterns 

.round first, of rnnlWario^^^J^ 

from settfcdTthese d ° f States 80 far 

o/ May 5 , 1896, which was° Jml’ge^ CoT’V'T the deCre< ‘ 

final as to what it nppmrr 7 ^ ox s decree > war 
XOT L «*LV to quarrel with i T A ” D THAT THE ROLLER Was 
Jf that court had intended to declare fL i 

oV zv sr * • 

»lie appellee Clark to bringhi/ac'tion t ^ > f l>e . <lone was f °r 
court of law, and Roller 7 . 1 * 01 of ejectment m a 

'•ever have used the language just"ou,!!' 6 ) Ct °’ WOuW 
have said so in plain terms. ^ J ‘ 1 quote<1 a "d would 

r ly 

should begin his action at law to clear his titTf ^i, 0 ^ 
in controversy—a suit wlnVl. 1 a f s * tJe to the lots 

£35 a 

hav ‘ “» riKhl *° » it t 
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himself there and be deprived of every other defence to 
which he was entitled. 

The Supreme Court of the United States never in¬ 
tended that this position could be taken in favor of a 
litigant who had failed and refused for nineteen years to 
assert his claim in the legal and proper way, or, counting 
it from 1887, the date of his deeds, for over twenty-five 
years to assert his claim according to the law of the land. 

It is submitted that your honor will never hold this to 
be the proper construction of the opinion of the Supreme 
Court of the United States, in favor of such a litigant, or 
claimant. 

IV. 

Coming now to the attack made by the appellee 
Clark upon the tax title under which the appellant Holler 
claims. 

First. The only ground of attack upon the tax 
title in both of the bills of complaint filed by the appellee 
Clark, was the failure on the part of the collector to re 
turn a report of the tax sale to the office of the reconb'i 
of deeds and to have the same recorded in the land rec¬ 
ords for the District of Columbia. It is true that in the 
present ‘‘brief for the appellee” Clark several other 
grounds are asserted for attacking the tax title. 

But as to the first ground it is respectfully submitted 
to the court that the act of May 28, 1824, which codified, 
all of the laws of the District in reference to tax sale; 
into one act and which repealed in plain terms, in Se<. 
1, “.so much of the act of Mai/ 5, 1820 , chapter 104 , as is 
inconsistent with the provisions of this act” and which 
conformed the law to the new charter incorporating the 
city under the act of May 5, 1820, and which abolished 
both the officer and the office to which a report was to be 
Inade of such tax sales to-wit: “THE CLERK OF THE 
CIRCUIT COURT FOR THE COUNTY OF V ASH- 
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and the clerk"hoWimr such “ij^shed b ° th the court itself 
the county of Washington HiT E * d made no reference to 
made to the office of Sa A !? quire a re P°rt to be 

.lid require the Tame fn If reCOrds of the District, but 
of the the register 
turns it. P y meets thl s objection, and over 

the office 8 of the'land SSS"? the report to »'e made to 
of the District 'f CoS/ 18 7! t be f ° Und in the laws 
of 1867 of the District wA 1 “ J 8 found in the Code 
•Supreme Court of the United //t a ready seen that the 
and sustained a tax sale in reco 8nized this fact 

transmitted to tl/e reSter’s offic T P ° rt ° f Sale was 

• ‘ tax sa i es book” keptfn that office horded in the 

sSS®?™ the 
effectivZ ** ^ 

•James W. Sccdt ancHt^a^A 'A S ° ld in the name of 
Scott had any interest A 8h ° Wn that Jai «es W. 
the former tax sale laws as Pr °f e . rt . y ’ and he relies upon 

It is sufficient answer to say that Sec •? */? 

-May 6, 1824, expressly declares that ‘Tn ° f 6 Ect ° f 

PROPERTY FOR TAXES HEREAFTER MADE Sh/li. nA ^ 

OR VOID BY REASON OF SUCH PROPERTY NoA IMPAIRED ' 

OR ADVERTISED IN THE NAME OR NAMES Or 

OWNERS. AMES OF THE OWNER OR 

assessed ‘‘ separately ’'°anTt / * S ° that the lots were not 
each square or lot given distincriv ° Unt °f, taxes due on 
amount given of aUfaxes due on in “°? the *80*8** 
ed to the same party. 1 Feal pro P ert y assess- 

Th, curt i, rtferred to the adverticu.u, on 
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7 of the P. R. in which it appears that each lot was assess¬ 
ed separately in the name of James W. Scott, the amount 
of taxes on each lot was given and the agregate of all 
the taxes on the lots asessed in the name of Janies \Y. 
Scott was given. It will he observed that even the years 
are given separately for 1842, 1843, 1844, 1845 and 1846, 
and while the years from 1824 to 1841 are not given sep 
•irately yet “the period for which the same shall he due 
is given” and that is all the statute requires.” Surely 

lhis is grasping at straws, and the objection has no mer¬ 
it, even if it could be made at this late dav upon a mere 
brief. 

Third. It is perhaps intended to claim that the ag 
g*egate balance, for example, on lot 8 of 1028 is $3.52 
when it should have been only for five vears, or an 
amount of 65c. But such objection cannot be heard. 

The same Sec. 3 of the act of May 26th, 1824, pro¬ 
vides that no sale of real property for taxes shall be im¬ 
paired or void by reason of the amount of taxes due. 
i .f reon not briny correctly stated. 

So there is no merit in this objection. 

Fourth. A further objection is made to the tax 
title on the ground that the deed made to Richard Barry 
by the coropration of Washington is not made under the 
seal of the corporation. 

In answer, the court will note on page 142 that the 
deed is “given under the hand” of the mayor and the 
seal of the city, and that the deed recites that the seal 
of the corporation has been caused to be affixed, and the 
seal there appears. 

It is surely an unjust and an unfair way to argue a 
cause in the verv teeth of the facts shown bv the record. 
This seal was certainly not the seal of the mayor but is 
the seal of he corporation which the mayor had caused 
to be affixed. 
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f<* **> —■ 

paragraph 16 of hi s bill f« r «n • * a PP eIla nt Rolller in 
that * it would be inequitabl t * in this cause, 

l“ 9 al title in a court Xl » ° !T ? lark to ass ^ >»* 
tlie apellant Roller by this lan'^ ’ G •’° dly asserts that 
that Clark hal a title in fact 1 !l ' e,| d<'<l to admit 

. ii -r - •« &SL&VXS&:™ 

J-ill! «• "Ctedto'rtowVTcSS !it[ “ v ' n,len * 

«££: ;s »*us ™ 

the partition of theestate of Ah” i* llch was acquired in 
one of the ori^nal pronrietoi A'l^J° Un ^ who 
ond, upon two deeds from some°of fh e T h SW ' 

' oun,?, and then the defendant RnV h ®\ ra of John 

to make good in a court of law his taxTit^ r r ® quire<1 
tor the most part, upon the X whlch rested 

of the proceedings which led un t 1 ^ t0 , the ^^tarity 

'«• for *•»« and tl,e convav.^AV* 1 * ° f P"»>" 

.ax sale, nothwithsandin s ttl ‘ e f , fllB . e ,f an ! e UI *der the 
were involved in the obsfuritv™ 1 the transactions 
over three-quarters of a eenf ^ Use ^ ^ the lapse of 
of '^nesses, and loss of. records'^ deaths 
" 011,(1 *. ,e inequitable in the extreme to f^ 00 * 8 / and that if: 
sue 1 tnai > in a court of law in whieh *i/ Ce 11111 lnto anv 
was asserting “his claim of 'the title * P F llee Ciark 
went in the name of Clark ns Ttnii ^ acilon °f eject- 
^ °urt No. 1, trial No. 335. M ^ r * ^°* ^$323, Circuit 

and thatlt is'theTax'mie which Rod Wi< f° Ut any forc “ 
title m face whatever. Ro,ler claim s to be the 

denied in an answered'b^him^ ^ a ? pe,iant Roller 
o..o .To,. 


into rent in the property, is wholly without any relevancy 
to the case of any importance whatever. 

“This statement’’—as opposing counsel claims— 
“Roller now admits to he a false statement.” 

The counsel for the appellee then proceeds in his 
brief to assert that this John Ambler Smith had received 
a deed for the property and in fact held the title to the 
land, if the tax title to the same was valid, at the time 
that certain judgments were recorded against him in 
the e records of the District and that these judgments 
bornd this title. 

Now your honors will see from the record in the suit 
brought by these judgment creditors against John Am¬ 
bler Smith and this appellant, Roller, that the latter sim¬ 
ply contended in that cause that the proofs would show 
that Smith did not in fact ever have the legal title to tin* 
property, but that although the deed was made to him yer 
it \*as to accomplish a certain result, and that he did not 
hold the legal title except momentarily, but that he at 
once made a deed to Roller to whom the proj>erty was in 
fact to go, and that Smith therefore was a mere conduit 
through whom the legal title was to pass and did pass, 
and that he did not in fact have any real or beneficial in¬ 
terest in the property. 

This defence was sustained by unanimous decision of 
this court, and the appellant Roller lias never had any oe- 
ension to censure himself for this statement sustained 
as it was bv the proofs and bv the court’s decision. 

The statement of opposing counsel to the contrary is 
characterized here and now the appellant as wholly inde¬ 
fensible and as proceeding from a perverted mind. 

VII. 

So also because the appellant Roller tried to streng¬ 
then his title to the property in controversy by procuring 
a title from the heirs of Thomas Beall, of George, who 
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and rebuilt part of the fence, but that part of the old 
fence was still there. Moulder and Gummel had only 
torn part of the fence down so as to get in with the dirt, 
and Davis and the colored man put up that part oi it. 
But Myers also said that he continued to use the lots, 
notwithstanding this fact, right along, and that Davis 
and the negro who built this part of the fence did not 
hold possession longer than two months, see page 68, 
and that all of that fence was gone in about nine months, 
page 66. Myers says he continued to use and occupy the 
property “right along” after this temporary fence was 
put up, and had been using it for twenty years. 

It appears also from the testimony of the appellant 
Roller, page 88, that when he visited the property in 
1892 he found that Moulder and Gummel had removed 
a part of the fence built by him to enable them to lill up 
lots with clay which they were taking from some lots on 
higher ground, and that he was told by Myers that Moul¬ 
der and Gummel would replace the fence, but as at that 
time litigation was in progress over the property he did 
not regard any forcible intrusion upon his possession as 
destroying it, and that he continued, just as he had been, 
in possession of the property during the previous years, 
through Mr. Myers as his tenant. He also declared 
that he has paid the taxes, looked after the property 
from year to year, and exercised complete ownership 
over the property from 1887 down to the present time; 
that when he put Myers in possession of the property 
in 1887 he told him to retain possession of that prop 
ortv, and so far as he knows and believes Mvers did re 

#.7 • 

tain possession of the property from that time down. 

It is well settled that a mere temporary intrusion up¬ 
on a tract of land does not destroy the continuity of the 
possession, but the intrusion must be lawful and, the 
ouster must continue until it raises the presumption 
that the claimant has abandoned the property. In the 
case before the court, the proofs are that William Myers, 
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I at ion for the recovery of lands, tenements or heredita¬ 
ments as fifteen years from the time the right to main¬ 
tain the action should have accrued. 

Section 999 declares that if the property had been 
assessed for taxation to the defendant or those under 
whom he claims and that he or they have regularly paid 
the taxes on the same and were the only persons who had 
exercised control over the same for a period of fifteen 
years before the beginning of the action, such facts shall 
he the equivalent of possession by actual inclosure. 

Section 1642 allows one vear within which the new 

• 

statute of limitations shall not be in force and within 
which the plaintiff may bring his action if he wishes to 
escape the effect of these new statutes of limitations. 

That such shortening of the statute is in accordance' 
with law. See Brannon on the 14th Amendment—page 
276-7. 

“The Supreme Court holds that consistently with 
the Fourteenth Amendment the state legislature may 
prescribe a limitation for an action where none was be¬ 
fore, or shorten the time within which suits on existing 
rights of action must be brought, “provided a reasonable 
time, taking all the circumstances into consideration, 
be given bv the new law for the commencement of suit 
I efore the bar takes effect.” 

“Wheeler vs. Jackson, 137 U. S. 245; Terry vs. An¬ 
derson, 95 U. S. (126; Saranac L. Co. vs. Roberts, 177 
C. S. 318; 20 Sup. Ct. 645. 

That such changes may be made in the rules of evi¬ 
dence, see Brannon on the 14th Amendment p. 292. 

“Changes in Rules of Evidence.—It is clear law that 

a state mav uncontrollablv declare what shall be evidence 
+ * 

in its courts, and may change the law and rules of evi¬ 
dence, and they will operate on existing contracts, if its 
action relates only to evidence, without violating the con 
tract clause of the Constitution, although consequently 


this may render some contracts incapable of enforce 
ment. Such laws savor of the remedy and procedure, 
and are within the power of the states, as a general rule.’’ 

“Such changes in the law of evidence do not destroy 
vested property without due process. There is no vest¬ 
ed right in existing rules of evidence. 

“Thompson vs. Missouri, 171 U. S. 360; Hopt. vs. 
Utah, 110 U. S. 574; Mason vs. Haile, 12 Wheat, 370.’ ’ 

The proofs as to the payment of these taxes are per 
feet, and there can he no possible controversy in regard 
to the same. It now lacks but a few years of being a 
century—1824—since the owners of these lands began 
to fail to pay the taxes against the same. 

Surely the new statute of limitations and the new 
rules of evidence of adverse possession are wise and 
just laws. 

X. 

It is earnestly submitted to this court that the de¬ 
cree of the court below should he reversed, and a decree 
entered here sustaining the tax title upon the proofs and 
the law applicable thereto and perpetuating the In¬ 
junction to the action of Ejectment. 

JOHN E. ROLLER, 

In propira persona. 


